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STATEMENT OF QUESTIONS PRESENTED 
Pursuant to Ride 17 (c) (11) 

The questions presented are whether a complaint which 
alleges that appellee, the Secretary of State, invalidated ap¬ 
pellant’s passport, refused to issue a new passport to appel¬ 
lant, and subjected appellant to criminal sanctions if he 
travels abroad without a passport, and which further al¬ 
leges that such actions deny appellant constitutional rights, 
presents a justiciable controversy and states a cause of 
action. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United (States 
District Court for the District of Columbia dismissing the 
complaint of appellant, plaintiff below (C.A. No. 5500-50). 

Jurisdiction below was based on Sections 11-301, 11-305, 
and 11-306 of the District of Columbia Code, 5 U.S.C., Sec¬ 
tion 1009 (Section 10 of the Administrative Procedure Act), 
28 U.S.C., Section 1331, and 28 U.S.C., Sections 2201 and 
2202 (the Declaratory Judgment Act). Jurisdiction was 
also based on Articles I and DI, and the First, Fifth, Ninth 
and Tenth Amendments to the Constitution of the United 
States. 





2 


STATEMENT OF THE CASE 

On December 19,1950, appellant filed a complaint for an 
injunction and declaratory judgment against the Secretary 
of State. The complaint was dismissed on motion of ap- 
. pellee, defendant below, by order filed April 20,1951.. 

In his complaint, appellant alleged that he is a citizen of 
the United States, and that he derives his income entirely 
from the practice of his profession as a singer and an actor. 
Appellant has practiced his profession in Europe and else¬ 
where as well as in the United States and a substantial part 
of his income is normally derived from performances out¬ 
side the United States. 

Appellant has continuously since 1922 applied for and 
been granted passports by the Department of State and at 
the time of the actions of appellee complained of in the 
complaint, appellant held a passport which was valid until 
January 25,1951. 

Appellant has also for many years been active as a 
speaker, organizer and participant in political and other 
activities, particularly insofar as Negroes are concerned. 
Since 1941 appellant has been Chairman of the Council on 
African Affairs, Inc. which exists for the purpose of study¬ 
ing the conditions of life and work in Africa and for pro¬ 
moting the welfare of the African people. Since 1948 ap¬ 
pellant has been one of the Co-Chairmen of the Progressive 
Party. Appellant has otherwise been continually active 
as a singer, speaker and participant at meetings, confer¬ 
ences and conventions all over the world. 

The complaint also alleges that appellant is a loyal native- 
born American citizen who has won respect and recognition 
throughout the world for his achievements as an artist and 
for his activities on behalf of the Negroes and working 
classes throughout the world. 

At the time of appellee’s acts complained of in the com¬ 
plaint, appellant had made and completed arrangements 
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for a trip to Europe for the purpose of attending several 
meetings and to fulfill several speaking engagements in 
several countries. In addition, appellant had arranged 
to give several concerts in Italy and the British Isles and 
had also planned while in Europe to record several phono¬ 
graphic records for fees and royalties. In addition, appel¬ 
lant had planned while in Europe to make arrangements for 
dramatic appearances and concerts to take place during the 
fall of 1950, the winter of 1950-1951, and the spring of 1951. 
The fees, royalties and remuneration appellant would have 
received as a result of such professional and artistic activi¬ 
ties would have been large and remunerative, and much in 
excess of $3,000. 

The complaint alleges that appellee demanded orally, 
through his agents, that appellant surrender the valid pass¬ 
port then in his possession, giving no reason therefor. Per¬ 
sistent efforts by appellant thereafter to secure an explana¬ 
tion from appellee were unsuccessful, being met only with 
a statement that the Department of State “considers that 
Paul Robeson’s travel abroad at this time would be con¬ 
trary to the best interests of the United States”. However, 
at a conference between appellant and his attorneys and 
representatives of the State Department, the latter advised 
appellant and his attorneys that the basis for the acts of 
appellee was that appellee disapproves of appellant’s politi¬ 
cal thoughts, opinions, ideas and associations. At such con¬ 
ference, appellant and his attorneys were also advised that 
the Department of State had no provision for hearings or 
appeals of any kind in matters of this nature. 

The complaint further alleges, upon information and be¬ 
lief, that appellee had taken steps pursuant to Sectiqn 53.5 
of Title 22 of the Code of Federal Regulations to prevent 
appellant’s departure from the United States. Appellee 
had also officially invalidated appellant’s then valid pass¬ 
port and in view thereof appellant’s departure or attempted 
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departure from the United States would subject appellant 
to the criminal sanctions provided by 22 U.S.C., Section 225. 

As a result of the acts of appellee, appellant was com¬ 
pelled to cancel his plans to travel abroad and was also 
compelled to abandon plans for such future travel. In con¬ 
sequence, appellant has not only been deprived of rights 
guaranteed by the First Amendment, but has also suffered 
loss of fees and royalties amounting to much more than 
$3,000 and will continue to suffer loss in excess of $3,000 
annually unless the obstructions set up by appellee are 
removed. 

The complaint also alleges that the acts of appellee were 
and are motivated by appellee’s disapproval and disagree¬ 
ment of appellant’s political thoughts, views, opinions, ac¬ 
tivities and associations. The complaint also alleges that 
the acts of appellee were and are also motivated by the facts 
that appellant is a Negro and a spokesman for large sec¬ 
tions of the Negro people and that appellant is also a 
spokesman for other minority groups and for the working 
men and women of the United States. 

The complaint denies that appellant’s travel abroad would 
be contrary to the best interests of the United States. 

The complaint alleges that the actions of appellee were 
unconstitutional as violating the First, Fifth, Ninth and 
Tenth Amendments to the Constitution, as constituting a 
bill of attainder in violation of Article I, Sections 9 of the 
Constitution, and as violating Article HI of the Constitu¬ 
tion. The complaint also alleges that insofar as Executive 
Order No. 7856 authorizes such actions of appellee, said 
Executive Order is unconstitutional for the same reasons. 

STATEMENT OF POINTS 

The District Court was in error in dismissing the com¬ 
plaint since the complaint sets forth a claim upon which 
relief can, and should have been, granted. 
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SUMMARY OF ARGUMENT 

| 

Since there was jurisdiction, the only basis for the dismis¬ 
sal of the complaint was that it fails to state a cause of 
action. 

There are only two arguments to support the conclusion 
that a cause of action is not stated. These arguments are 
set forth in appellee’s memorandum in the District Court in 
support of the motion to dismiss. The first is that the issue 
of a passport is entirely within the foreign affairs function 
of this Department and, accordingly, not subject to jreview 
by the judiciary. The second argument is that “the granting 
or refusal of a passport is discretionary”. 

Since it can scarcely be denied that the complaint alleges 
injury to appellant, it is necessary only to answer the two 
arguments just summarized to dispose of the conclusion 
that the injury is not legal injury which the counts will 
redress. 

It seems clear that the “no justiciable controversy” 
argument is now disposed of by the recent decision of the 
Supreme Court in the three cases concerning the authority 
of the Attorney General to list organizations pursuant to 
Executive Order No. 9835 (Joint Anti-Fascist Refugee 
Committee v. McGrath, National Council of American- 
Soviet Friendship, Inc., et al v. same, International Workers 
Order Inc. et al v. same, — U.S. —, 95 L. Ed. 556 (April 30, 
1951)), decided following the judgment of the District Court 
in this case. If the mere listing by the Attorney Genjeral of 
an organization as Communist or subversive without hearing 
is an arbitrary and unauthorized act which the judiciary may 
review, and if such listing does legal injury to such an or¬ 
ganization, then a fortiori there is legal injury to appellant 
here. Here we do not have a mere administrative act which 
does not require appellant to do something or to refrain 
from doing something. Here we have a direct injury— 
invalidation of appellant’s passport and a prohibition 
against his travel under pain of criminal sanctions. 
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As far as the argument of absolute discretion is con¬ 
cerned, it rests principally on the dictum in Perkins v. Elg, 
307 U.S. 325, 350, 83 L. Ed. 320, that the Secretary of State 
has discretion with respect to the issuance of a passport. 
The fact is that in that very case the Court reviewed and re¬ 
versed the Secretary’s finding that the petitioner was not a 
citizen. And as far as the dictum is concerned, we do not 
believe that discretion includes discretion to deny appellant 
a passport and the right to travel because of disapproval of 
his political opinions or because appellant is a Negro. “None 
would deny,” the Supreme Court has said, that Congress 
may not “enact a regulation providing that no Republican, 
Jew or Negro shall be appointed to federal office, or that no 
federal employee shall attend Mass or take any active part 
in missionary work.” United Public Workers v. Mitchell , 
330 U.S. 75,100, 91 L. Ed. 754. If Congress and the Execu¬ 
tive in the exercise of their authority over federal employ¬ 
ment may not deny employment on such grounds, then Con¬ 
gress and the Executive may not deny passports and forbid 
travel on such or similar grounds. 

If there has been legal injury and if appellee in the exer¬ 
cise of his discretion may not violate appellant’s constitu¬ 
tional rights, the existence of a cause of action seems not 
to be disputed and it is unnecessary to summarize the re¬ 
mainder of the argument. 

L 

THERE IS A JUSTICIABLE CONTROVERSY 
A. The Actions of Appellee Are Re viewable. 

In his memorandum below, appellee argues that: 

“Since an American passport is actually a formal re¬ 
quest by the Secretary of State to the authorities of 
foreign states to permit the bearer thereof to pass 
safely and freely and to give him all lawful aid and 
protection, the issue of a passport is entirely within the 
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foreign affairs function of this Department and, ac¬ 
cordingly, not subject to review by the judiciary.” 

It is difficult to tell from this ambiguous statement 
whether appellee is arguing: (1) that since a passport is 
no more than a request to the authorities of foreign states, 
appellant is not affected by the refusal or invalidation of a 
passport, or (2) that even though appellant is injured, judi¬ 
cial review is not available because the matter “is entirely 
within the foreign affairs function” of the Department of 
State. 

If the first construction of this argument is what is in¬ 
tended by it, the argument has now been answered by the 
decision in the McGrath cases, supra. “The touch- . 
stone to justiciability is injury to a legally protected right 
. • •,” said Mr. Justice Burton in the main opinion, (95 L. 
ed. at 570). It matters now then how the injury is inflicted. 

If injury is inflicted merely by listing an organization as 
Communist or subversive, as in the McGrath cases, then it 
certainly is inflicted by making it legally impossible for ap¬ 
pellant to travel in the exercise of his First Amendment 
rights and his right under the Fifth Amendment to earn 
his living by practicing his profession. If it is legal injury 
to a charitable organization like the Joint Antifascist 
Refugee Committee, to an educational and cultural organi¬ 
zation like the National Council of American-Soviet Friend¬ 
ship, Inc., to a fraternal benefit society like the International 
Workers Order, Inc. to list them as subversive or Com¬ 
munist, then it is certainly legal injury to take action which 
makes it impossible for appellant to exercise his rights un¬ 
der the First and Fifth Amendments except on pain of 
criminal penalties. 

In view of the decision in the McGrath cases, it has be¬ 
come superfluous to cite or discuss the earlier cases sup¬ 
porting the same conclusion, like Columbia Broadcasting 
System v. United States, 316 U.S. 407, 86 L. Ed. 15^3, and 
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the other similar cases cited in the opinions of Mr. Justice 
Burton and Mr. Justice Frankfurter. 

It may be, although we do not concede, that in the ab¬ 
sence of making it a crime for appellant to depart the coun¬ 
try without a passport (22 U.S.C., Section 225), the refusal 
or invalidation of a passport by appellee would be no more 
than a refusal to request foreign governments to extend 
their courtesies and protection to appellant. However that 
may be, appellee himself draws attention to such regulations. 

The granting of a passport then is not a mere request 
to foreign authorities. It is in effect a license to travel. 
The denial of a passport then is not a mere denial of a re¬ 
quest to foreign authorities. It is in effect the denial of a 
license to travel. 

How then is it possible" to say that appellee’s action in 
granting or denying a passport is merely an executive or 
ministerial function which does not affect appellant f 

The fact of the matter is that it is scarcely possible to 
imagine more damaging injuries than those inflicted on 
appellant. He has been denied the right to practice his 
profession anywhere in the world except in the United 
States. (Of course the legal and extra-legal limitations on 
appellant’s right to practice his provision in the United 
States arising from the current political hysteria is not 
involved in this case). He has been denied the right to 
exercise his freedom under the First Amendment as an 
American citizen anywhere in the world except in the 
United States. (Of course the legal and extra-legal limi¬ 
tations on appellant’s right to exercise such freedoms in 
the United States arising from the current political hysteria 
are also not involved in this case). He has been denied the 
right to travel anywhere in the world except in the United 
States. (Of course the legal and extra-legal limitations on 
appellant’s right to travel in the United States arising from 
the current political hysteria are also not involved in this 
case.) 
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What appellee has accomplished then is the actual con¬ 
finement of appellant, confinement within the boundaries 
of the continental United States, but confinement hone the 
less. If appellant moves outside those boundaries, he faces 
five years of conventional imprisonment in a Federal peni¬ 
tentiary plus a fine of Five Thousand ($5,000.) Dollars. This 
in effect is arrest without warrant and conviction without 
charge. 

In light of this situation, is the denial of a passport 
merely a refusal to give appellant a letter of introduction, 
so to speak, to foreign authorities? 

The case is no different when we examine the argument 
that there is something sacrosanct about the * ‘foreign af¬ 
fairs function’’ of the Department of State. In order to 
support this argument, appellee in fact has to rely on 22 
U.S.C., Sections 223 and 224, violations of which are pun¬ 
ishable under Section 225. Such regulations, says appel¬ 
lee, are “necessary and vital to the preservation! of the 
security of this country.” “The plain purpose of Sections 
223 and 224 of Title 22, U.S.C. is to prevent the departure 
from the United States of persons whose presence jand ac¬ 
tivities abroad would be prejudicial to the interest^ of the 
United States, and the regulations promulgated thereunder 
were designed to effectuate that purpose” (ibid). 

How can such arguments stand up in light of the allega¬ 
tions of the complaint (admitted to be true by the motion to 
dismiss (see the McGrath cases, 95 L. ed. at 562)) that ap¬ 
pellant is a loyal American; that his travels abroad were 
intended for the purposes of earning a living and to exer¬ 
cise First Am endment rights; that appellee’s actions were 
motivated by the fact that appellant is a Negro; that ap¬ 
pellee’s agents indicated appellee was being prevented 
from travelling abroad because appellee disapproves of 
appellant’s views and opinions; and that appellant was not 
accorded a hearing? 

Here as in the McGrath cases there is “administrative 
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discretion—run riot” (95 L. ed. at 568). Here as in the 
McGrath cases appellee’s position is sound only if this is a 
government of men and not of laws (95 L. ed. 567). Here 
even more than in the McGrath cases is arbitrary action by 
the executive. It is the constitutional responsibility of the 
judiciary to review such action. 

B. In the Exercise of Discretion, Appellee May Not Deny 

Constitutional Bights. 

This case does not rest on the proposition that appellee, 
the Secretary of State, does not have discretion with re¬ 
spect to the issuance of passports. Since it is self-evident 
that he has and must have such discretion, such a proposi¬ 
tion would be untenable. 

Appellant’s argument is not therefore that appellee has 
no discretion but that in exercising such discretion appel¬ 
lee is, at least, bound by the “reasonable regulation” rule 
of the United Public Workers v. Mitchell, supra. The 
discretion must be exercised in light of the purposes for 
which the authority to exercise discretion is granted and it 
must be exercised without the denial of rights without jus¬ 
tification. 

Would appellee argue for example that he has the right, 
in the exercise of his discretion, to deny a passport to a 
citizen whose import business requires his travelling to 
Europe, simply because appellee has a purely private 
grudge against that citizen? Would the courts say that a 
complaint so alleging falls before a motion to dismiss, that 
such action by appellee is unreviewable? Would the courts 
say in other words that appellee has the right to destroy a 
man’s business for purely ulterior motives simply because 
appellee has discretion in issuing passports? 

This case is stronger. This complaint alleges not merely 
that appellee has a purely personal grudge against appel¬ 
lant. This complaint alleges that appellant has had his 
passport invalidated and has been forbidden to travel be- 
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cause he is a Negro and because appellee disagrees with 
appellant’s political views, opinions, and associations. And 
this complaint alleges not only that appellant has been de¬ 
prived of opportunities for substantial income from his pro¬ 
fession but also his right to free speech, association, and 
thought. 

To argue that the dictum in Perkins v. Elg\ supra, 
justifies discretion of this character is superficial indeed. 
In that very case, the argument was made that even 
the Secretary’s finding that the applicant for the passport 
was not a citizen was not reviewable. But the Supreme 
Court did review it, then reversed the finding. The case 
therefore if anything is authority for the proposition that 
the Secretary’s discretion is not absolute and unreviewable. 

As far as the dictum in Perkins v. Elg is concerned, it 
states no more than the obvious principle that the Secre¬ 
tary has discretion. It does not approve the unlimited exer¬ 
cise of discretion and it certainly does not approve the 
exercise of discretion for patently unconstitutional Reasons. 

In this sense, the case is the same as the Mitchell case, 
supra. In upholding the regulation of partisan political 
activities of federal employees, the Court said that it is 
self-evident, or in the language of the opinion, that j no one 
would deny, that although Congress may impose such regu¬ 
lation, it could not deny federal employment because of 
political or religious beliefs or affiliations. So here. Ap¬ 
pellee has been given authority to regulate the issuance of 
passport but such authority is not unlimited, such authority 
may not be exercised to deny appellant a passport because 
he is a Negro and because appellant does not support ap¬ 
pellee’s policies. 

The principle that executive regulation has some limits 
even where discretion is very broad is well-established. 
Thus, in Glicker v. Michigan Liquor Control Board , 160 F. 
(2) 96 (C.C.A. 6th), it was held that despite the broad power 
of a state over the liquor business, the state may not revoke 
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a liquor license because of political prejudice against the 
licensee. Similarly in Fleenor v. Hammond, 116 F. (2) 982 
(C.C.A. 6th), the Court said that although the granting of a 
pardon is an act of grace to which the Governor may attach 
conditions, the pardon may not be revoked arbitrarily or 
upon whim, caprice, or rumor. 

The Fleenor case also points up the distinction between 
the original grant of a right, on the one hand, and the 
deprivation of a right once granted. 

In the recently decided case in this jurisdiction of In the 
Matter of John W. Carter, No. 10504, United States Court 
of Appeals for the District of Columbia, decided Jan. 18, 
1951, in treating of the refusal of the District Court, through 
one of its Judges, to renew one of the bondsman’s license, the 
Court said, in its majority opinion: 

“• * • The court did not put the report in the record 
or even disclose its contents to counsel but ‘placed it in 
a sealed envelope, not to be opened.’ Six months later 
the court denied appellant’s application. On appeal we 
held the revocation invalid for lack of a ‘hearing and 
revelation of all data upon which a decision is to be 
based.’ We held that whatever might be true of the 
grant of the right to engage in the bonding business, 
( the deprivation of that right, once granted, is a judi¬ 
cial act, requiring due process of law .’ ” (Italics ours.) 

And again in the Carter case above quoted from, we find 
this language: 

“We do not imply that in our opinion the appealed 
order would be valid if it were administrative. Like 
the order involved in Carter’s previous appeal, if it 
were upheld it would destroy an established business. 
We do not imply that in our opinion a purely adminis¬ 
trative refusal to renew, or to grant, a license to do a 
lawful business could be supported if based on arbi¬ 
trary grounds or made without such a ‘hearing and op¬ 
portunity to answer • * • as would constitute due 
process.’ ” 
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Upon application of the Solicitor General, a rehearing in 
banc (seven (7) Jndges sitting) was granted in the case 
just referred to and here again the cause was refused and 
remanded by a majority opinion. In a concurring opinion 
by Judge Wilbur K. Miller, the proposition here urged by 
us was dealt with at length and without equivocation. We 
quote a part of the pertinent language: 

I 

“It follows that the ‘key and controlling fact jin the 
situation’ is the same as it was on the first appeal: 

. Carter had an authorization. He was engaged 
in business. The action of the court was not to deny 
him something he was seeking; it was to deprive him 
of something which he had.” (Italics ours.) 

Upon the basis of that controlling fact, we said in 
the first Carter opinion, ‘the deprivation of thatj right 
(to engage in the bonding business), once granted, is a 
judicial act, requiring due process of law.’ That js still 
true, in my opinion. And it is true, whether the depri¬ 
vation be by revocation of the right or by denial of an 
extension of its term. 

The principle just stated protects the individual in 
his personal rights and works no harm to the public 
interest. For, if evidence subsequently obtained tends 
to indicate that the court erroneously and imjprovi- 
dently determined a bondsman to be qualified in the 
first instance, or if an originally well qualified bonds¬ 
man becomes disqualified, the court may deny hijm the 
right to continue either by revoking his current author¬ 
ity or by refusing to renew it. But, in either event, 
the determination that he is unworthy to retain his val¬ 
uable property right is the exercise of a judicial func¬ 
tion which must be preceded by a due process hearing.” 

The analogy to the instant case is striking, and we sub¬ 
mit, controlling. There can be no question but that the ap¬ 
pellant, Robeson, had a property right in the passport 
granted him and by reason of same had undertaken to and 
had entered into contracts in foreign countries which would 
have entitled him to large and remunerative fees and roy- 
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alties, and which were and are as a matter of fact his source 
and means of livelihood. If the action taken by the court 
in the Carter case in determining that he was unworthy to 
retain his property right as a bondsman was the exercise of 
a judicial function which should be preceded by a due proc¬ 
ess hearing, certain it is that any arbitrary determinations 
by the Secretary of State deserved likewise to be preceded 
by a proper due process hearing. In the instant case there 
was no hearing granted. The facts as disclosed were that 
the plaintiff sought a hearing which was denied; subse¬ 
quently thereto, the State Department granted an informal 
discussion to the plaintiff and counsel, at which hearing the 
representatives of the State Department refused to disclose 
the charges or to give any reason for the cancellation of the 
plaintiff’s passport; taking the position that the Secretary 
of State had the right to withdraw or cancel the plaintiff’s 
passport without giving any reasons therefor. If the plain¬ 
tiff was entitled to a hearing, as we contend, he had the 
right to have a real hearing, in consonance with due process. 
Due process of necessity in our jurisprudence requires 
three (3) steps: (1) regular allegations, (2) an opportunity 
to be heard; and (3) a judgment after hearing in con¬ 
sonance with the proceedings in the jurisdiction in which 
the hearing is had. In other words, it is to be in keeping 
with what is commonly called “the law of the land.” Any 
other proceedings or process would simply be star cham¬ 
ber proceedings, as denominated by the Supreme Court of 
the United States in the case of U.S . v. Ju Toy, 198 U.S. 
1040, 49 L. Ed. 1040. 

Here also the fundamental issue is whether this is a gov¬ 
ernment of laws or a government of men. When appellee 
argues that his discretion is absolute, he argues that it is 
a government of men. If this is a government of laws, then 
appellee had no power to deprive appellant of First and 
Fifth Amendment rights without justification. 
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n. 

THE COMPLAINT STATES A CAUSE OP ACTION. 

Although appellee relies entirely on the “no justiciable 
controversy” argument and seems to concede that If there 
is such a controversy the complaint states a cause of ac¬ 
tion, we set forth here the elements of the cause of action 
as alleged in the complaint. 


A. The Actions of Appellee Have Deprived AppejUant of 
Eights Guaranteed by the First Amendment] 

The complaint alleges deprivation of First Amendment 
rights. The unreasonable denial of an opportunity to ap¬ 
pellant to exercise his rights of free speech, free associa¬ 
tion, and free assembly violates the First Amendment of 
the Constitution of the United States. See: Hague v] C.I.O., 
307 U.S. 496, 83 L. Ed. 1423; Douglas v. City of Jeannette, 
319 U.S. 157, 87 L. Ed. 1324; W. Va. State Board of Educa¬ 
tion v. Barnette, 319 U.S. 624,87 L. Ed. 1628; and Thomas v. 
Collins , 323 U.S. 516, 89 L. Ed. 430. 

The right to travel freely is both a property right and a 
right incident to the exercise of the rights vouchsafed by 
the First Amendment. In the case of Douglas v. Edwards, 
314 U.S. 160, 86 L. Ed. 119, Mr. Justice Douglas said, in his 
concurring opinion: 

“The conclusion that the right of free movement is 
a right of national citizenship stands on firm historical 
ground. If a state tax on that movement, as in the 
Crandall case, is invalid, a fortiori a state statutje which 
obstructs or in substance prevents that movement must 
fall. That result necessarily follows unless perchance 
a State can curtail the right of free movement of those 
who are poor or destitute. But to allow such an excep¬ 
tion to he engrafted on the rights of national jcitizen- 
ship would be to contravene every conception; of na¬ 
tional unity. It would also introduce a caste system 
utterly incompatible with the spirit of our system of 
government. It would permit those who were stigma- 
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tized by a State as indigents, paupers, or vagabonds to 
be relegated to an inferior class of citizenship. It would 
prevent a citizen because he was poor from seeking new 
horizons in other States. It might thus withhold from 
large segments of our people that mobility which is 
basic to any guarantee of freedom of opportunity. The 
result would be a substantial dilution of the rights of 
national citizenship, a serious impairment of the prin¬ 
ciples of equality .’’ at 181). 

In his concurring opinion in the same case, Mr. Justice 
Jackson said: 

“This Court should, however, hold squarely that it 
is a privilege of citizenship of the United States, pro¬ 
tected from state abridgment, to enter any state of the 
Union either for temporary sojourn or for the estab¬ 
lishment of permanent residence therein and for gain¬ 
ing resultant citizenship thereof. If national citizen¬ 
ship means less than this, it means nothing.” (at 181). 

B. The Actions of Appellee Have Deprived Appellant of 

Property in Violation of the Fifth Amendment. 

The complaint also alleges deprivation of property rights 
in violation of the Fifth Amendment. To deprive appellant 
of his right to earn a living is the plainest deprivation of 
property without due process of law. Allgeyer v. Louis¬ 
iana, 165 U.S. 578, 41 L. Ed. 832; Truax v. Raich, 239 U.S. 
33, 60 L. Ed. 131; Meyer v. Nebraska, 262 U.S. 390, 67 L. Ed. 
1042; Jordan v. American Eagle Fire Insurance Co., 169 
Fed. (2) 281, 83 U.S. App. (D.C.) 192. 

C. The Actions of Appellee Have Deprived Appellant of 

Procedural Due Process in Violation of the 
Fifth Amendment. 

The complaint also alleges deprivation of procedural due 
process in violation of the Fifth Amendment. Even if the 
grant of a passport be considered a privilege, denial or 
revocation of a passport without hearing or opportunity 
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to be heard violates procedural due process of law. In Ex 
parte Robinson, 86 U.S. 505, 22 L. Ed. 205, the Court said: 

“The principle that there must be citation before 
hearing, and hearing or opportunity of being heard be¬ 
fore judgment, is essential to the security of all private 
rights. Without its observance no one would be safe 
from oppression wherever power may be i lodged.” 
(at 512). j 

See also: Goldsmith v. Board of Tax Appeals, 270 
U.S. 117, 70 L. Ed. 494; Fleen-or v. Hammond, supra. 

The violation of appellant’s procedural rights is empha¬ 
sized in 51 Yale L.J. 1093 (1942) under the heading “The 
Requirement of Opportunity to be Heard in the Administra¬ 
tive Process”, as follows: 

“Even the Government is regarded as a donor (which 
many question) still it is a Government, and a Govern¬ 
ment should follow fair methods”, (note 114, p. 1122). 
“ ... when the decision involves disputed factions con¬ 
cerning an individual—his qualifications or circum¬ 
stances of past conduct—that individual normally 
should be given a chance to know the evidence adverse 
to his interest and to meet it with evidence and argu¬ 
ment” (p. 1123). 

Appellee’s memorandum in the District Court serves to 
emphasize the dangers which flow from the refusal of a 
hearing. Instead of facing the issue squarely, as he should 
on a motion to dismiss, appellee intimates that hie actions 
in this case flow from the fact that appellant may have had 
“subversive reasons” for desiring to go abroad and there¬ 
fore his presence abroad would be “a menace to the security 
of this country”. Such intimations have no place in this 
case, in which the complaint alleges (and the motion to dis¬ 
miss admits), that appellant is loyal and wishes to travel 
abroad to earn his living and to engage in political activi¬ 
ties guaranteed by the First Amendment. In any event, 
these intimations serve to emphasize why a hearing is re- 
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quired by the Constitution. It is because the denial of a 
hearing thus opens the door to 1 ‘whim, caprice, or rumor. ’ ’ 
Fleenor v. Hammond, supra. Cf. the McGrath cases, supra. 

Jordan v. American Eagle Fire Insurance Company, 
supra, decided by this Court, is only one of a host of cases 
standing for the proposition that even where the govern¬ 
ment has undoubted power to regulate, the procedural re¬ 
quirements of the due process clause are applicable. See 
also Louisville and Nashville Railroad Co., 227 U.S. 86, 57 
L. Ed. 431; Ohio Bell Telephone Co. v. Public Utilities Com¬ 
mission of Ohio, 301 U.S. 292, 81 L. Ed. 1093. 

T>. The Absence of Standards Governing the Actions of 
Appellee Violates Due Process of Law. 

The regulations authorizing appellee to refuse to issue 
a passport contain no standards of any kind (22 CFR, Sec. 
51.75). The Secretary of State is merely authorized to 
refuse to issue passports, to restrict their use, and to with¬ 
draw or cancel them. 

The Department of State has officially taken the position 
(in fact takes such a position in this case) that the authority 
of the Secretary of State under such regulations is unlim¬ 
ited. Thus the present Chief of the Passport Bureau is 
quoted in an official publication of the Department of State 
as having written: 

“The Secretary of State has the right in his discre¬ 
tion to refuse to issue a passport or to withdraw a pass¬ 
port previously issued and will and does exercise this 
right toward any one who he has reason to believe de¬ 
sires an American passport or has used such a docu¬ 
ment to further an unlawful or improper purpose .’’ 
(3 Hackworth ‘Digest of International Law’ 470). 

Even where Congress has attempted to provide stand¬ 
ards for the exercise of administrative or executive discre¬ 
tion, the Supreme Court has held the legislation involved 
an unlawful delegation if the standards are too loose, broad, 
ambiguous, or not well-defined. See: United States v. Rock 
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Royal Co-Operative, 307 U.S. 533, 574, 83 L. Ed. 1446; 
Schechter Corp. v. United States, 295 U.S. 495, 79 L. Ed. 
1570; Panama Refining Co. v. Ryan, 293 U.S. 388, 79 L. Ed. 
446. 


E. The Acts of Appellee Violate the Prohibition Against 
Bills of Attainder and Article I of the Constitution. 

An act of Congress which punishes or authorizes punish- 
ment without trial is a bill of attainder. Ex Parte Garland, 
4 Wall. (U.S.) 333, 18 L. Ed. 366; United States vl Lovett, 
328 U.S. 303, 90 L. Ed. 1252. 

Appellee’s authority to grant or refuse passports is con¬ 
ferred by congressional statute (22 U.S.C., Sec. 211), as is 
the ancillary power to prevent a citizen from leaving the 
country (22 U.S.C., Sec. 223). Since appellee’s actions were 
taken pursuant to these statutes, they constitute ia bill of 
attainder if they result in punishment without trial. 

The denial of a passport to appellant is punishment. The 
complaint alleges that such denial has seriously impaired 
his opportunity for earning a. living and has deprived him 
of rights under the First Amendment. The Supreme Court 
has said that this is punishment, especially where the nec¬ 
essary effect under contemporary circumstances is to stig¬ 
matize appellant’s reputation: “Were this case to be not 
justiciable, Congressional action, aimed at three named in¬ 
dividuals, which stigmatize their reputations and seriously 
impair their chance to earn a living, could never be chal¬ 
lenged in any court. Our Constitution did not contemplate 
such a result.” ( United States v. Lovett, supra, al p. 314.) 

F. Appellee Has Purported to Exercise Judicial Power in 

Violation of Article m of the Constitution. 

The argument just made that the acts of appellee consti¬ 
tute a bill of attainder also support the conclusion that ap¬ 
pellee has purported to exercise judicial power. The exer¬ 
cise of such power by the executive violates Article HE of 
the Constitution. 
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G. Appellee Has Deprived Appellant of Fundamental 
Rights Reserved to the People by the Ninth and Tenth 
Amendments to the Constitution. 

Since the Constitution nowhere grants appellee the power 
or authority to deprive appellant of his property rights and 
his rights as a citizen, appellee has deprived appellant of 
fundamental rights guaranteed by the Ninth and Tenth 
Amendments. 

H. Insofar as Executive Order No. 7856 Authorizes the 
Acts of Appellee, Said Executive Order Is Unconstitu¬ 
tional. 

For the reasons above set forth, relating to the acts of 
appellee, Executive Order No. 7856 is similarly unconstitu¬ 
tional. 

m. 

CONCLUSION. 

The judgment of the Court below should be reversed and 
the motion to dismiss denied. 

Respectfully submitted, 

Cobb, Howard & Hates 

By James A. Cobb 

George E. C. Hayes 
613 F Street, N.W. 
"Washington, D. C. 

Parker & Parker 

By George A. Parker 
Barrington D. Parker 
1130 Sixth Street, N.W. 
Washington, D. C. 

Nathan Witt 
9 East 40th Street 
New York 16, New York 
Attorneys for Appellant 
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1 Piled Dec. 19,1950. Harry M. Hull, Clerk \ 

• • • • • • • • i • • 

COMPLAINT FOB A DECLARATORY JUDGMENT 

AND INJUNCTION j 

Plaintiff, Paul Robeson, respectively shows to this Hon¬ 
orable Court: 


1. This is a suit of a civil nature for a declaratory judg¬ 
ment and injunction. This suit arises under the Constitu¬ 
tion and laws of the United States, and is brought to Redress 
and prevent the deprivation, under color of alleged Author¬ 
ity, of rights, privileges and immunities secured under the 
Constitution and laws of the United States, including 
Articles I and m, and Amendments I, V, IX and X of the 
Constitution, all as hereinafter more fully appears. 

The matter in controversy exceeds the value of Three 
Thousand Dollars ($3,000.00), exclusive of interest and 
costs. This Court has jurisdiction under Sections j 11-301, 
11-305 and 11-306 of the District of Columbia Code, 5 U.S.C., 
Section 1009, and 28 U.S.C., Sections 1331, 2201 and 2202. 
Jurisdiction is also based on Articles I and HE, and Amend¬ 
ments I, Y, IX and X of the Constitution of the United 
States. 

2. Plaintiff is a citizen of the United States and a resident 
of the State of New York, and brings this suit in his own 
right. 

3. Defendant Dean G. Acheson is Secretary of State of 
the United States, and is sued individually and in his repre¬ 
sentative capacity. 

2 4. Plaintiff is by profession an artist, specializing 

in singing and acting, and has been such for more than 
twenty-five years and derives his income entirely from the 
practice of his profession. Plaintiff has practiced nis pro¬ 
fession not only in the United States, but in Europe and 


» 
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other parts of the world, and a substantial part of his in¬ 
come is, has been and normally would be derived from con¬ 
certs and appearances in Europe and in other parts of the 
world. 

In connection with his trips to Europe and elsewhere out¬ 
side the United States, plaintiff has continuously, since 
1922 applied for and been granted passports by the Depart¬ 
ment of State of the United States. Plaintiff presently holds 
a passport, bearing number 58303, which was issued on May 
8,1947 for a period of two (2) years, which was thereafter 
renewed for a period to January 25,1951, and which would 
therefore otherwise be valid except for the acts of defendant 
hereinafter complained of. 

Plaintiffs right to engage in his profession outside of the 
United States as well as within the United States is a prop¬ 
erty right, and as such is protected against interference or 
deprivation by the Federal government or any officer, agent, 
or agency thereof, without due process of law as guaranteed 
by the Constitution of the United States and particularly 
the Fifth Amendment thereof. 

Plaintiff, in addition to his profession as an artist, for 
many years has been active as a speaker, organizer and 
participant in political and other activities looking toward 
the advancement of the welfare of the American people, 
particularly of the fifteen million (15,000,000) Negro Ameri¬ 
cans, other minorities, and of working men and women; the 
welfare and independence of colonial peoples, no matter 
what their race, creed or color; and the advancement and 
preservation of peace in the world. Plaintiff has a national 
and an international reputation as a spokesman for large 
sections of the Negro people, for other minorities, and for 
the working men and women of the United States; 
3 and is particularly recognized as an opponent of all 
forms of discrimination based on race, creed, or color. 

Plaintiff is and since 1941 has been chairman of the Coun¬ 
cil on African Affairs, Inc., an organization formed in said 



3 


year under the laws of the State of New York for the purpose 
of studying the conditions of life and work in Africa, pub¬ 
licizing information concerning such conditions aniong the 
American people, and promoting the welfare of the African 
people. Plaintiff is and since 1948 has been one of the co- 
chairmen of the Progressive Party, a political partyj formed 
in that year with a program reflecting principally the needs 
of the Negro and working people of the United States, the 
elimination of discrimination, improvement of standards of 
living, and the preservation of peace by friendship and co¬ 
operation through the United Nations. Plaintiff is and has 
been outspoken in the defense and extension of the civil 
rights and constitutional liberties of the American people. 
In connection with his activities and affiliations andj in con¬ 
nection with related activities, plaintiff has appeared as a 
singer, speaker and participant at meetings, conferences, 
and conventions in*all parts of the United States and in 
foreign countries. 

For the purpose of meeting and engaging in discussions 
with individuals, associations and groups both in thej United 
States and elsewhere with interests, purposes and objectives 
similar to those of plaintiff herein set forth, plaintiff has 
exercised and does exercise his right to travel freely, and 
his rights of freedom of speech, thought, assembly, petition, 
and association. Plaintiff has regularly attended and nor¬ 
mally would regularly attend numerous such meetings dur¬ 
ing any given period, including public meetings, confer¬ 
ences, conventions and executive board and similar Smaller 
meetings and conferences throughout the United States, 
Europe and other parts of the world. The activities of 
plaintiff as set forth herein involve the exercise by plaintiff 
of rights guaranteed by the First Amendment of the Consti¬ 
tution of the United States, and particularly the right to 
travel freely and the rights of freedom of speech, thought, 
assembly, petition and association. 

Plaintiff is a loyal, native-born American citizen, 
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and by reason of his ability and achievements has de¬ 
servedly won for himself the respect and recognition 
throughout the world not only as one of the great living 
Americans, but also as one of the world’s leading personali¬ 
ties. In all of his public activities, as hereinbefore set forth, 
plaintiff’s objectives have been those set forth in the pre¬ 
amble to the Constitution of the United States, to wit, to 
promote the general welfare and to secure the blessings of 
liberty, and particularly to vindicate and effectuate the 
rights guaranteed by the Thirteenth, Fourteenth, and Fif¬ 
teenth Amendments of the Constitution of the United States 
and the rights set forth in the United Nations Universal 
Declaration of Human Eights. 

At the time of and immediately before the events herein¬ 
after described plaintiff had made and completed arrange¬ 
ments for a trip to Europe to attend several meetings and 
to fulfill several speaking engagements at Prague, Czecho¬ 
slovakia and Nice, France and for the purpose of making 
a speaking and singing tour of Scandinavia and of giving 
several concerts in Italy and the British Isles. While in said 
cities and countries plaintiff also planned to record several 
phonographic records for fees and royalties; planned to 
complete arrangements for his appearance in a motion pic¬ 
ture to be made thereafter in Europe; and planned to ar¬ 
range for his appearance in “Othello” in London and else¬ 
where in the British Isles during the fall of 1950 and winter 
of 1950-51 and to arrange for a concert tour of the British 
Isles, Scandinavia, France, Israel and other countries during 
the winter of 1950-51 and the spring of 1951. The fees, 
royalties, and remuneration plaintiff would have received as 
a result of such professional and artistic activities would 
• have been large and remunerative, and much in excess of 
Three Thousand Dollars ($3,000.00). 

Any interference with plaintiff’s right to a passport and 
plaintiff’s possession of a passport, and any interference 
with plaintiff’s right to travel, interferes with plaintiff’s 
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rights as a citizen and as a person practicing a profes- 
5 sion for remuneration, and denies plaintiff due proc¬ 
ess of law as guaranteed by the Fifth Amendment of 
the Constitution of the United States. 

5. Plaintiff avers that the defendant, under the purported 
authority of the Department of State, through agents desig¬ 
nated for that purpose, at first orally unlawfully, and in 
violation of plaintiff’s constitutional rights, demanded of 
the plaintiff the surrender of the passport in his possession, 
giving no reason whatsoever therefor. After a verbal re¬ 
fusal to comply without a valid reason being givenj for the 
request, plaintiff, through counsel, sought to obtain from 
the defendant an explanation of the unwarranted request 
being made of him, as will be evidenced by reference had to 
a letter to the defendant dated August 1, 1950 a bopy of 
which is attached hereto, marked Exhibit “A”, and! prayed 
to be considered as a part hereof. Thereafter, and without 
further information to the plaintiff and as of Augusts, 1950, 
the defendant authorized publication in the public press and 
gave national circulation to the statement that the Depart¬ 
ment of State had invalidated plaintiff’s passport and had 
requested plaintiff to surrender same. Thereupon plaintiff, 
through his counsel, addressed a telegram to the defendant, 
seeking a discussion of the matter and protesting the arbi¬ 
trary cancellation of plaintiff’s passport, a copy of which 
telegram is attached hereto, marked Exhibit “B” and prayed 
to be considered as a part hereof. Then, and in answer to 
the letter to defendant from plaintiff’s counsel hereinbefore 
referred to, and with a purported detail of the authority 
under which the defendant was acting, defendant! had a 
letter sent to plaintiff’s counsel, a copy of which is attached 
hereto marked Exhibit “C’’ and prayed to be considered as 
part hereof. This letter, among other things, explained 
the defendant’s action in the following language: 

“The action was taken because the Department con¬ 
siders that Paul Robeson’s travel abroad at this time 




would be contrary to the best interests of the United 
States.” 

Protesting against this unsatisfactory conclusion of the 
defendant and those acting under him, the plaintiff, through 
counsel, again requested a meeting to discuss the mat- 
6 ter as is shown by reference had to a letter dated 
August 11, 1950, addressed to Mrs. R. B. Shipley, 
Chief, Passport Division, Department of State, a copy of 
which is attached hereto and prayed to be considered as a 
part hereof, marked Exhibit “D”. The letter of response, 
dated August 17,1950 and addressed to plaintiff’s counsel, 
marked Exhibit “E”, attached hereto and prayed to be con¬ 
sidered as a part hereof, discounted the advantage of any 
conference on the matter, but suggested that a conference 
might be had in Washington, D. C., with some officer of the 
Passport Division, acting on behalf of the defendant in his 
representative capacity. 

Pursuant to said letter plaintiff and his attorneys met 
with representatives of the State Department in Washing¬ 
ton, District of Columbia on August 23,1950, at which time 
said duly authorized representative of the State Department 
advised plaintiff and his attorneys that the basis for the 
acts hereinabove set forth is that defendant disapproves of 
the political thoughts, opinions, and ideas theretofore ex¬ 
pressed by plaintiff at meetings outside the United States 
and plaintiff’s associations outside the United States with 
individuals, associations, and groups having similar politi¬ 
cal thoughts, opinions, and ideas; and said representative 
advised plaintiff and his attorneys that the Department of 
State had no provision for hearings or appeals of any kind, 
nature, or description in matters of this nature and that 
plaintiff had no further recourse within the Department of 
State. 

6. Plaintiff further sets forth upon his information and 
belief that the defendant has taken steps pursuant to Sec- 
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tion 53.5 of Title 22 of the Code of Federal Regulations to 
prevent plaintiff’s departure from the United States. In 
view of the invalidation of plaintiff’s passport, and in view 
of the steps taken to prevent plaintiff’s departure from the 
United States, plaintiff’s departure from the Unite4 States 
or any attempt to do so would subject plaintiff to the crim¬ 
inal sanctions provided by statute (22 U.S.C., Sec. 
tion 225). 

7 7. By reason of defendant’s acts as hereinabove set 

forth in 
steps to prevei 

plaintiff has been compelled to cancel his plans to travel 
abroad, to attend meetings abroad, and to give concerts 
abroad, all as set forth, and has in addition been compelled 
to abandon future plans for other trips abroad for t)he pur¬ 
pose of attending similar meetings and giving ad4itional 
concerts. As a result of such cancellation of present plans 
for the giving of concerts, plaintiff has suffered the loss of 
fees and royalties amounting much in excess of Three Thou¬ 
sand Dollars ($3,000.00), and will suffer the loss of fees and 
royalties amounting much in excess of Three Thousand 
Dollars ($3,000.00) annually as the result of the can¬ 
cellation of future plans for the giving of concerts necessi¬ 
tated by the acts of defendant as hereinabove set forth. 

Plaintiff states, on information and belief, that defend¬ 
ant’s acts as hereinabove set forth were and are motivated 
by the facts that defendant does not approve or agree with 
plaintiff’s political thoughts, views, and opinions, does not 
approve or agree with plaintiff’s political activities and 
particularly plaintiff’s activities in travelling abroad for the 
purpose of expressing such political thoughts, views, and 
opinions and for the purpose of conferring, meeting, and 
association with other individuals and groups with Similar 
political thoughts, views, and opinions. Plaintiff sets forth 
further, upon his information and belief, that defendant’s 
acts as hereinabove set forth were and are motivated by the 

! 

i 


i 

i 


invalidating plaintiff’s passport and in taking 
it plaintiff’s departure from the United States, 
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facts that plaintiff is a Negro and is a generally acknowl¬ 
edged spokesman for large sections of the Negro people, 
both in the United States and elsewhere, and that plaintiff 
is also a spokesman for other minority groups and for the 
working men and women of the United States. 

Plaintiff’s right to a passport and plaintiff’s right to 
travel, subject only to reasonable regulations applicable 
without discrimination to all citizens, are rights guaranteed 
by the First and Fifth Amendments of the Constitution of 
the United States. 

8 Plaintiff denies that his travel abroad would be con¬ 

trary to the best interest of the United States. 

8. The acts of defendant hereinabove set forth are arbi¬ 
trary, unreasonable, illegal and unconstitutional in that by 
cancelling plaintiff’s passport and by depriving plaintiff of 
the right to travel abroad for the purpose of expressing his 
political thoughts, views and opinions and for the purpose of 
conferring, meeting, and associating with other individuals 
and groups with similar political thoughts, views and opin¬ 
ions, defendant has deprived plaintiff of the rights of free¬ 
dom of speech, thought, assembly, petition and association, 
and the right to travel freely without arbitrary, unreason¬ 
able and discriminatory restrictions, all in violation of the 
Constitution of the United States and particularly of the 
First Amendment thereof. 

9. The acts of defendant hereinabove set forth are arbi¬ 
trary, unreasonable, illegal and unconstitutional in that by 
cancelling plaintiff’s passport and by depriving plaintiff of 
the right to travel, defendant has arbitrarily, unreasonably, 
and discriminatorily interfered with and impeded plaintiff’s 
right to practice his profession and earn a livelihood, and 
has deprived plaintiff of substantive due process of law, all 
in violation of the Constitution of the United States and 
particularly of the Fifth Amendment thereof. 

10. The acts of defendant hereinabove set forth are arbi- 
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trary, unreasonable, illegal and unconstitutional in that by 
failing and refusing to advise plaintiff of the reaspns for 
the acts of defendant hereinabove set forth, and by failing 
and refusing to grant or afford plaintiff a hearing of any 
kind, nature or description, defendant has deprived plain¬ 
tiff of procedural due process of law as guaranteed by the 
Constitution of the United States and particularly the Fifth 
Amendment thereof. i 

11. The acts of defendant hereinabove set forth are arbi¬ 
trary, unreasonable, illegal and unconstitutional in that by 

cancelling plaintiff’s passport and by depriving plain- 
9 tiff of the right to travel because plaintiff is ai Negro 
and is a generally recognized and acknowledged 
spokesman for large sections of the Negro people ioth in 
the United States and elsewhere, for other minority groups, 
and for the working men and women of the United States, 
defendant has deprived plaintiff of his rights guaranteed 
by the Constitution of the United States and particularly 
of rights guaranteed by the First Amendment thereof and 
of due process of law as guaranteed by the Fifth Amend¬ 
ment thereof. 

i 

12. The acts of defendant hereinabove set forth violate 
the prohibition against bills of attainder contained in 
Article I of the Constitution of the Untied States. 

13. By the acts of defendant hereinabove set forth, de¬ 
fendant has purported to exercise judicial power in viola¬ 
tion of Article III of the Constitution which vests the 
judicial power of the United States in the courts. 

14. By the acts of defendant hereinabove set forth, de¬ 
fendant has deprived plaintiff of fundamental rights re¬ 
served to the people of the United States by the Ninjh and 
Tenth Amendments of the Constitution. 

i 

15. By the acts of defendant hereinabove set forth, de¬ 
fendant has violated the Charter of the United Nations as 
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implemented by the United Nations Universal Declaration 
of Human Rights which provides that : “Everyone has the 
right to leave any country, including his own, and to return 
to his country.” (Article 13, paragraph 2). 

16. To the extent that the illegal and unconstitutional 
acts of defendant were taken pursuant to and under author¬ 
ity of said Executive Order Number 7856 and, on informa¬ 
tion and belief, other executive orders, regulations, or stat¬ 
utes, said Executive Order Number 7856 and such other 
executive orders, regulations, or statutes as so construed 
and applied by defendant, are illegal and unconstitutional 
in the following respects: 

a. Said Executive Order Number 7856 and such other ex¬ 
ecutive orders and regulations are authorized neither by 
the Constitution of the United States nor by any Congres¬ 
sional enactment, nor is any such statute authorized 
10 by the Constitution. 

b. The acts of defendant hereinabove set forth 
have deprived plaintiff of rights guaranteed by the Consti¬ 
tution of the United States and particularly by the First 
Amendment thereof, as herinabove set forth. 

c. The acts of defendant hereinabove set forth have de¬ 
prived plaintiff of his rights guaranteed by the Constitu¬ 
tion of the United States and particularly by the Fifth 
Amendment thereof. 

d. The acts of defendant hereinabove set forth violate 
the prohibition against bills of attainder contained in Ar¬ 
ticle I of the Constitution of the United States. 

e. By the acts hereinabove set forth, defendant has pur¬ 
ported to exercise judicial power in violation of Article HI 
of the Constitution of the United States which vests the 
judicial power of the United States in the courts. 

f. The acts of defendant hereinabove set forth have de- 



prived plaintiff of fundamental rights reserved to the people 
of the United States by the Ninth and Tenth Amendments 
to the Constitution of the United States. 

17. Plaintiff has no right of appeal from the acts of de¬ 
fendant hereinabove set forth, either within the Department 
of State or to any other person, agency or department in 
the executive branch of the government. Plaintiff has ex¬ 
hausted all available administrative remedies and has no 
adequate remedy at law. Greater injury will be cajused to 
plaintiff by the denial of relief here prayed for thanj will be 
caused to defendant by the granting thereof. 

i 

WHEREFORE, plaintiff prays for the following] relief: 

1. That the Court render a declaratory judgment-^- 

i 

(a) that defendant had and has no right, power or Author¬ 
ity to cancel plaintiff' passport, to demand its surrender, 
or to take steps to prevent plaintiff from travelling Abroad; 
and 

i 

(b) that plaintiffs 7 passport is valid, that plaintiff is en¬ 
titled to a renewal thereof upon its expiration subject only 
to reasonable restrictions applicable to all citizens, and 

that plaintiff has the right to travel abroad with- 
11 out interference by defendant subject only to non- 
discriminatory and reasonable restrictions ! appli¬ 
cable to all citizens. 

-1 

i 

2. That the Court order defendant to— 

(a) revoke the cancellation of plaintiff’s passport, with¬ 
draw his demand on plaintiff to surrender his passport, and 
advise plaintiff that his passport is valid pursuant! to its 
terms; 

i 

(b) withdraw such instructions, orders or demand^ as he 
may have given to the Federal Bureau of Investigation of 
the Department of Justice, the Bureau of Customs Af the 
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Department of the Treasury, or other agencies of the gov¬ 
ernment to prevent plaintiff from leaving the United States; 

(c) cease and desist from any acts to effect the cancella¬ 
tion and surrender of plaintiff’s passport; and 

(d) cease and desist from any acts having the object of 
preventing plaintiff from leaving the United States for the 
purpose of travelling abroad. 

2. That the Court grant such other and further relief as 
the nature of the case may require and to this Court may 
seem proper. 

Paul Robeson, Complainant. 


13 Filed Dec. 19, 1950. Harry M. Hull, Clerk. 

PLAINTIFF’S EXHIBIT “A” 

August 1,1950 

*‘ Hon. Dean G. Acheson 
Secretary, Department of State 
Washington, D. C. 

Re: Paul Robeson 

Dear Mr. Secretary: 

We are writing you as counsel to Paul Robeson. 

On Friday, July 28, two agents of the Internal Security Di¬ 
vision of the Department of State called on Mr. Robeson and, 
in my presence, advised him that they had been instructed 
to ask Mr. Robeson to turn over to them the current pass¬ 
port which he now has for travel in foreign countries. Upon 
consideration of the matter, we advised the agents that Mr. 
Robeson would not comply with the request unless he was 
first advised as to the basis for it. 
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We are therefore writing to yon to ask yon to he good 
enongh to explain why this request has been made to Mr. 
Robeson. Since there can be no question but that Mr. Robe¬ 
son has complied with all requirements pertaining to secur¬ 
ing and holding passports, he is at a loss to understand the 
basis for the request and believes that it is no more than 
reasonable that the basis should be explained to him. 

We should appreciate hearing from you concerning this 
matter. 

i 

Very truly yours, Witt & Cammer, by (s) Nathan 
Witt” 

NW :ms 
uopwa 16/164 

14 Filed Dec. 19,1950. Harry M. Hull, Clerk j 


PLAINTIFFS EXHIBIT “B” 

8/4/50 

“Hon. Dean Gr. Acheson, Secretary of State, Washington, 
D. C. 

I 

Re Paul Robeson. In view of fact that newspapers today 
carry story credited to State Department spokesman con¬ 
cerning cancellation of Mr. Robeson’s passport, and in view 
of fact that this story was released without your having an¬ 
swered my letter of August 1, Mr. Robeson and I Request 
that we be given opportunity to meet with you concerning 
this matter. Arbitrary cancellation of passport without 
assigning reason therefor requires such a conference at 
which such reason may be explained to us. In view of Mr. 
Robeson’s plans, we would appreciate as early a confer¬ 
ence as possible. 

Witt & Cammer; Nathan Witt, Counsel, 9 East 40th 
Street, New York City.” 
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15 Filed Dec. 19, 1950. Harry M. Hull, Clerk 

PLAINTIFFS EXHIBIT “C” 

“In reply refer to 130-Witt, Nathan. 

Department of State, Washington 

August 7, 1950. 

Mr. Nathan Witt, Witt & Cammer, 9 East 40th Street, New 
York 16, New York. 

Dear Mr. Witt: . 

The Department has received your letter of August 1, 
1950 regarding the Department’s request to Paul Robeson 
that he surrender his passport. 

You are informed that the authority for the Depart¬ 
ment’s action is set forth in paragraph 124 of Executive 
Order number 7850, dated March 31, 1938 which reads as 
follows: 

‘The Secretarv of State is authorized in his discretion to 
refuse to issue a passport, to restrict a passport for use 
only in certain countries, to restrict it against use in certain 
countries, to withdraw or cancel a passport already issued, 
and to withdraw a passport for the purpose of restricting 
its validity or use in certain countries.’ 

The action was taken because the Department considers 
that Paul Robeson’s travel abroad at this time would be 
contrary to the best interests of the United States. 

Sincerely yours, (s) R. B. Shipley, Chief, Passport 
Division.” 
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16 Filed Dec. 19, 1950. Harry M. Hull, Clerk 

* 

PLAINTIFF’S EXHIBIT “D” 

i 

I 

August 11, 1950. 

“Mrs. R. B. Shipley, Chief, Passport Division, Department 
of State, Washington, D. C. 


Re: 130-Witt, Nathan 
Dear Mrs. Shipley: 

This will acknowledge your letter of August 7, 1950, ad¬ 
vising me that the action cancelling Mr. Paul Robeson’s 
passport under Executive Order No. 7850 was taken ‘be¬ 
cause the Department considers that Paul Robeson’s travel 
abroad at this time would be contrary to the best interests 
of the United States.’ 

We do not consider your letter a sufficient answer to our 
inquiry as to the basis for the Department’s action.I The 
statement that Mr. Robeson’s travel abroad ‘would be con¬ 
trary to the best interests of the United States’ is of course 
merely a conclusion which advises us of nothing. We are 
still interested in knowing on what this conclusion is based. 
In the absence of such further elucidation, the Depart¬ 
ment’s action is oppressive, arbitrary, and violative of Mr. 
Robeson’8 fundamental rights. 

As you undoubtedly know, we wired Secretary Acheson 
on August 4, 1950, asking for an opportunity to meet with 
him concerning this matter. We renew the request that 
either Secretary Acheson or his representative meet with 
us to discuss this matter more fully. 

Sincerely yours, Witt & Cammer, by (s) Nathan 
Witt.” 

NW :ms, uopwa 16/164. 

i 

i 


v 
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17 Filed Dec. 19,1950. Harry M. Hull, Clerk 

PLAINTIFFS EXHIBIT "E” 

“In reply refer to: 130-Robeson, Paul. 

Department of State, Washington 

August 17,1950. 

Mr. Nathan Witt, Witt & Cammer, 9 East 40th Street, New 
York 16, New York. 

Dear Mr. Witt: 

The Department has received your letter of August 11, 
1950 with further reference to the case of Paul Robeson. 

While the Department feels that no useful purpose would 
be served by your proposed trip to the Department to dis¬ 
cuss Paul Robeson’s case, if you desire to come to Washing¬ 
ton regarding the matter, an officer of the Passport Division 
will discuss the case with you. 

Sincerely yours, (s) Willis H. Young, Acting Chief, 
Passport Division.” 


18 Filed Feb. 27,1951. Harry M. Hull, Clerk 

MOTION TO DISMISS 

Comes now the defendant and by his attorney, the United 
States Attorney, moves this Court to dismiss the complaint 
filed herein for the reason that it fails to state a cause of 
action upon which relief may be granted. 

(s) George Morris Fay, United States Attorney; 
(s) Ross O’Donoghue, Assistant United States At¬ 
torney. 
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19 Filed Apr. 3,1951. Harry M. Hull, Clerk j 

! 

MOTION TO COMPEL RETURN OF PASSPORT 

Comes now the defendant by his attorney, the United 
States Attorney, and moves this Honorable Court to order 
plaintiff in the above entitled action to return to the de¬ 
fendant Passport No. 58303 issued to him on May 8, 1947, 
and since revoked. 


(s) George Morris Fay, United States Attorney; 
(s) Ross 0’Donoghue, Assistant United States At¬ 
torney. 



20 Filed Apr. 20,1951. Harry M. Hull, Clerk 


ORDER 

This cause having come on to be heard upon defendant’s 
motion to dismiss and upon defendant’s motion to compel 
return of passport, and the Court having considered the 
memoranda submitted by respective counsel and paving 
heard argument thereon, and it appearing to the Conti; that 
it is without jurisdiction of the subject matter, it is bv the 
Court this 20th day of April, 1951 
Ordered that the defendant’s motion to dismiss be and 
the same is hereby granted and defendant’s motion for re¬ 
turn of plaintiff’s passport be and the same is hereby 
denied. 

Walter M. Bastian, Judge. 


21 Filed Apr. 23,1951. Harry M. Hull, Clerk 

. i 

NOTICE OF APPEAL 

Notice is hereby given this 23rd day of April, 1951, that 
Paul Robeson hereby appeals to the United States Court of 


i 

I 

i 
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Appeals for the District of Columbia from the judgment of 
this Court entered on the 20th day of April, 1951, in favor 
of Dean G. Acheson against said Paul Robeson. 

George E. C. Hayes, Attorney for Plaintiff. 




r 


BRIEF AND APPENDIX FOR APPELLEE 


&mteb States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,030 

Paul Robeson, appellant 


v. 

Dean G. Acheson, Secretary of State, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


CHARLES M. IRELAN, 

United States Attorney. 

ROSS O’DONOGHUE, 

JOSEPH M. HOWARD, 

United States Attorneys. 


United States Court of Appeals 

Ft tfm 

Birtrict of Colombia Circuit 

FILED JAN 111952 





/ 


f 


No. 11,030 

STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee the questions presented 
are: 

Whether the trial court correctly dismissed the complaint 
for lack of jurisdiction. 

A. Whether this is a suit against the United States, to 
which the United States has not consented. 

1. Whether the Secretary of State acted within the 
bounds of his statutory and constitutional authority 
in cancelling appellant’s passport and in preventing 
him from leaving the country. 

2. Whether the constitutionality of the statutes under 
which the Secretary acted is clear, or can be raised in 
this appeal 

B. Whether the Secretary’s action in cancelling the pass¬ 
port and prohibiting foreign travel by appellant can be 
judicially reviewed. 

1. Whether there is a constitutional right to the issu¬ 
ance of a passport. 

2. Whether the exercise of the constitutional right 
of freedom to leave the country is suspended during 
wartime. 
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®mteb States Court of Appeals 

FOE THE DISTBICT OF COLUMBIA. CIRCUIT 


No. 11,030 

■ 

Paul Robeson, appellant 
v. 

Dean G. Acheson, Secretary of State, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant Robeson held a properly issued passport, due 
to expire on January 25, 1951. In August, 1950, the De¬ 
partment of State cancelled the passport. On December 19, 
1950, appellant filed a complaint in the District Court in 
which he asked that the Secretary of State be directed to 
revalidate the passport and to cease all acts designed to 
prevent him from travelling abroad. The Government 
moved that the complaint be dismissed (J.A. 16), and the 
District Court granted the motion, it appearing to that 
court that it lacked jurisdiction over the subject matter 
(J.A. 17). The present appeal followed. 

The pertinent allegations of the complaint may be sum¬ 
marized as follows: 

1. Professional Activities of Appellant .—Appellant is a 
singer and actor of national and international repute (J.A. 


( 1 ) 
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1, 4). He derives his income entirely from his profession, 
and a substantial part of that income is normally derived 
from concerts and appearances in Enrope and other foreign 
parts (J.A. 1-2). As a result of the invalidation of his pass¬ 
port appellant has been forced to cancel completed arrange¬ 
ments for a trip to Prague, Czecho-Slovakia, and to other 
parts of Europe, from which trip he would have received 
fees in excess of $3000 as a result of professional appear¬ 
ances (J.A. 4, 7). He will also suffer a loss of over $3000 
annually in professional fees and royalties as the result of 
cancellation of plans for subsequent trips abroad (J.A. 7). 

2. Political Activities of Appellant. —Politically, appel¬ 
lant has been very active for many years, as a speaker, 
organizer, publicist and leader (J.A. 2-3). As such he en¬ 
joys both a national and an international reputation 
(J.A. 2). He is noted for his activities in behalf of minor¬ 
ities, particularly the Negro Americans, and in behalf of 
the working classes of the United States (J.A. 2). He is 
recognized as a spokesman for these groups, or sections of 
them (J.A. 2). He is particularly recognized as an oppo¬ 
nent of all forms of discrimination based on race, creed or 
color (J.A. 2). 

Appellant has been politically active for many years in 
the advancement and preservation of peace in the world; 
and he is co-chairman of the Progressive Party, a political 
party whose program is directed in part to the preservation 
of peace by friendship and cooperation through the United 
Nations (J.A. 2, 3). He has been politically interested and 
active for many years in the welfare and independence of 
colonial peoples; and he is chairman of the Council on 
African Affairs, Inc., a New York corporation, formed for 
the purpose of studying conditions in Africa, publicizing 
such information in America, and promoting the welfare 
of the African people (J.A. 2, 3). 

In furtherance of these political activities appellant nor¬ 
mally attends and participates in numerous public meetings, 
conferences, conventions and executive board and similar 
smaller meetings and conferences throughout the United 
States, Europe and other parts of the world. His purpose 
is to meet and engage in discussions with individuals, as- 


sociations and groups who have similar interests and Objec¬ 
tives. (J.A. 3.) 

Appellant is a loyal, native-born American citizen, and 
in all the above-ennmerated activities his objective has been 
to promote the public welfare and to secure the blessings of 
liberty, in accordance with the Constitution of the United 
States and the United Nations’ Declaration of 
Bights (J.A. 3-4). 

3. Cancellation of the Passport .—On July 28, 1950, two 
agents of the Department of State orally demanded that 
appellant surrender his passport to them (J.A. 5L 12). 
Appellant refused to do so without an explanation of the 
reason for the demand, and on August 1, wrote to the Secre¬ 
tary of State requesting an explanation (J.A. 5,12-13). On 
August 4 the Secretary, without further notification to 
appellant, authorized publication of a statement that Appel¬ 
lant ’s passport had been cancelled by the Department of 
State (J.A. 5, 13). Appellant immediately addressed a 
telegram to the Secretary, protesting the cancellation and 
asking an interview (J.A. 5,13). On August 7 the chief of 
the Passport Division, Department of State, answered ap¬ 
pellant’s letter of August 1, informing him that pnder 
Executive Order 7850 the Secretary was authorized in his 
discretion to cancel outstanding passports, and that the 
present action had been taken because it was considered 
that “Paul Robeson’s travel abroad at this time would be 
contrary to the best interests of the United States” (J.A. 
5-6, 14). On August 11 appellant answered the Depart¬ 
ment’s letter, again protesting the cancellation and again 
requesting an interview (J.A. 6, 15). On August 17 the 
Department replied, agreeing to an interview, but stating 
that it felt that no useful purpose could be accomplished 
thereby (J.A. 6, 16). 

4. Reasons for the Cancellation .—A conference was there¬ 
after held at which appellant and his attorneys were ad¬ 
vised that his passport had been cancelled because the 
Department disapproved of the political thoughts, opinions, 
and ideas theretofore expressed by appellant at meetings 
outside the United States, and because it disapproved of 
appellant’s associations outside the United States with; indi- 



victuals, associations, and groups having similar political 
thoughts, opinions, and ideas. He was advised that he had 
no further recourse within the Department. (J.A. 6.) The 
Secretary of State has, so appellant is informed and be¬ 
lieves, taken steps, pursuant to 22 C.F.E. 53.5, to prevent 
appellant’s departure from the United States (J.A. 6-7). 

The complaint further alleges, upon information and be¬ 
lief, that the Secretary’s actions are motivated by the fact 
that he disapproves of appellant’s political views and politi¬ 
cal activities, and disapproves particularly of appellant’s 
activities in travelling abroad to express his political views 
and to meet and confer with those who hold similar views; 
and that the Secretary’s actions are also motivated by the 
fact that appellant is recognized as a spokesman for large 
sections of the Negro people, for other minority groups, and 
for the working classes of the United States (J.A. 7-8). 

5. Conclusions of Law .—Upon the basis of these allega¬ 
tions of fact the complaint concludes that travel abroad by 
appellant would not be contrary to the best interests of the 
United States (J.A. 8); that appellant has been deprived of 
property rights without due process of law in violation of 
the Fifth Amendment (J.A. 2, 4-5, 8-9); that he has been 
deprived of freedom of speech, thought, assembly, petition 
and travel in violation of the First Amendment (J.A. 3, 8, 
9); that the acts of the Secretary of State are arbitrary, 
unreasonable, illegal and unconstitutional (J.A. 8-9); and 
that Executive Order 7856, under authority of which the 
Secretary purported to act, is unconstitutional (J.A. 10). 

6. Prayer for Relief .—The complaint prays that the court 
declare that the Secretary had no right to cancel the pass¬ 
port or to prevent appellant from traveling abroad, and de¬ 
clare that the passport is valid and renewable and that appel¬ 
lant may travel abroad subject only to reasonable and non- 
discriminatory regulations. The complaint further asks 
that the court order the Secretary of State to revalidate 
the passport, and to cease all acts designed to prevent appel¬ 
lant from travelling abroad. (J.A. 11-12.) 

As was stated above, the complaint was dismissed for lack 
of jurisdiction over the subject matter. 
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■ -STATUTES INVOLVED-”' - ' ' , 

22 U.S.C. 211 a, which was derived from the Act of May 
30, 1866 (R.S. -§ 4075), as enacted in its present form on 
July 3, 1926, provides: 

Authority to grant , issue and verify passports , The 
Secretary of State may grant and issue passports, and 
cause passports to be granted, issued, and verified in 
foreign countries by diplomatic representatives of the 
United States, and by such consul generals, consuls, or 
vice consuls when in charge, as the Secretary of State 
may designate, and by the chief or other executive offi¬ 
cer of the insular possessions of the United States, 
under such rules as the President shall designate and 
prescribe for and on behalf of the United States, and no 
other person shall grant, issue, or verify such passports. 

22 U.S.C. 223, being section 1 of the Act of May 22,1918, 
as amended June 21,1941, provides in pertinent part: 

War-time restrictions generally. When the United 
States is at war or during the existence of the national 
emergency proclaimed by the President on May 27, 
1941, or as to aliens whenever there exists a state of 
war between, or among, two or more states, and the 
President shall find that the interests of the United 


States require that restrictions and prohibitions in 
addition to those provided otherwise than by sections 
223-226b of this title be imposed upon the departure of 
persons from and their entry into the United States, 
and shall make public proclamation thereof, it shall, 
until otherwise ordered by the President or Congress, 
be unlawful # 


22 U.S.C. 224, being section 2 of the Act of May 22, 1918, 
provides: 

Passport required of citizens. After such proclama¬ 
tion as is provided for by the preceding section has been 
made and published and while said proclamation is in 
force, it shall, except as otherwise provided by the 
President, and subject to such limitations and excep¬ 
tions as the President may authorize and prescribe, be 
unlawful for any citizen of the United States to depart 
from or enter or attempt to depart from or enter the 
United States unless he bears a valid passport 


A • 
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' 22 U.S.C. 225, being section 3 «f the Act of May 22,1918, 
as amended Jnne 21,1941, provides in pertinent part : 

Penalty for violation of war-time restrictions. Any 
person who shall willfully violate any of the provisions 
of sections 223-226b of this title, or of any order or 
proclamation of the President promulgated, or of any 
permit, rule, or regulation issued thereunder, shall, 
upon conviction, be fined not more than $5,000, or, if a 
natural person, imprisoned for not more than five years, 
or both; • * # . 

• • • • • 

Executive Orders, Executive Proclamations, and regula¬ 
tions issued pursuant to the above statutes will be found 
in the Appendix to this brief. 

SUMMARY OF ARGUMENT 

The trial court was correct in dismissing the complaint 
for lack of jurisdiction. 

A. This was a suit against the United States, to which the 
United States has not given its consent. 

1. Where a complaint seeks specific relief against an 
official of the Government, it is a suit against the United 
States, unless the official exceeded his constitutional or 
statutory authority, or unless he acted under the authority 
of an unconstitutional statute. Here, however, the Secre¬ 
tary of State was authorized both by the Constitution and by 
the statutes to cancel appellant’s passport (22 U.S.C. 211 a) 
and to prevent him from leaving the country during continu¬ 
ance of the emergency (22 U.S.C. 224). 

2. Appellant does not appear seriously to contest the 
constitutionality of the statutes. If he does intend to do so, 
we submit that constitutionality is clear. But if there is any 
serious doubt as to the’ matter it cannot be settled by this 
appeal, since the issue should have been submitted to a 
three-judge court, from which the appeal would be direct to 
the Supreme Court. 

B. Under the Constitution and the applicable statutes it 
is clear that the discretion of the Secretary of State is in 
this case judicially non-reviewable. 
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. 1. A passport is a political document, which is not neces¬ 
sary in order to leave the United States during peacetime, 
and which is purely a matter of foreign relations^ The 
control of foreign affairs is committed to the President 
alone, and the courts will not review the exercise of his 
discretion in that field. Since the possession of a passport 
is not a right, but a privilege, the President’s action in 
cancelling and refusing to review appellant’s passport is 
not reviewable. 

2. During wartime a passport does become a necessity in 
order to leave the United States. However, the exexjcise of 
the constitutional right to freedom of travel beyond the 
border is suspended during wartime, for otherwise the fed¬ 
eral government could not effectively exercise its inherent 
right to prevent its citizens from trading and commtmicat- 
ing with the enemy. Since there is no such freedom of 
foreign travel during wartime, the President, in the exercise 
of his constitutional right to wage war, may in his discretion 
prevent any individual from leaving the country, ahd his 

action in so doing is judicially non-reviewable. 

‘ 

! 

ARGUMENT 

The Trial Court Correctly Dismissed the Complaint for Lack 

of Jurisdiction 

A. This Is a Suit Against the United States to Which 

No Consent Was Given. 

The complaint alleges that appellant held a valid pass¬ 
port, that the Secretary of State cancelled the passport in 
August, 1950, without a hearing, that he has refused to re¬ 
validate and renew the passport, and that he has! taken 
steps to prevent appellant from departing from the United 
States. The complaint prays that the Secretary be directed 
to revalidate the passport and renew it upon expiration, 
and that he be directed to withdraw all orders and cease 
all acts designed to prevent appellant from going abroad. 
The complaint is clearly directed against the Secretary in 
his official capacity, and seeks relief from him in that 
capacity. ! 


s 


■ TuLdrson v. Domestic & Foreign Corp., 337 U.S. 682, the 
complaint alleged that the War Assets Administrator had 
sold certain surplus coal to the plaintiff, and that he was 
now refusing to deliver, but on the contrary had entered 
into a new contract to sell the coal to others. The com¬ 
plaint prayed that the sale to the plaintiff be declared valid, 
and that the Administrator be directed not to deliver the 
coal to anyone other than the plaintiff. The Supreme Court 
pointed out that the complaint was directed against the 
Administrator in his official capacity. 

The Supreme Court then stated that the crucial question 
in all such suits is whether the relief sought, though 
nominally to come from the officer, must actually be ob¬ 
tained, in the form of specific performance, from the sover¬ 
eign itself. 337 U.S. at 636, 687-688. The Court held that 
the only instances in which specific relief* can be obtained 
against an officer of the sovereign are, (1) were the officer’s 
powers are limited by statute, and the acts complained of 
are in excess of those powers, and (2) where the officer’s 
acts have been performed under the ostensible authority of 
an unconstitutional statute. 337 U.S. at 689-691. But 
when the officer remains within the limits of his authority, 
and that authority is constitutional, a suit seeking specific 
relief against the officer is in reality a suit against the sov¬ 
ereign, for which there must be consent. 

The present case is, then, a suit against the United States, 
if the Secretary acted within the bounds of his authority, 
and if that authority was within the bounds of the Con¬ 
stitution. 

1. The Secretary of State Acted Within the Bounds of His 

Authority 

In the first place, the Secretary acted, we submit, within 
the bounds of his authority, both in cancelling the passport, 
and in preventing appellant from leaving the United States. 

a. As to the Cancellation of the Passport. —From the 
earliest days of the Republic the Secretary of State has, 
under the direction of the President, exercised plenary con¬ 
trol over the passports which he issues. There is no 
“right” to the issuance of a passport, since, in time of 
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peace, a citizen may freely leave the country without one. 
A passport is essentially a political document, a formal 
request addressed by the political authorities of this coun¬ 
try to the authorities of foreign states, asking that the 
bearer be permitted to pass safely and freely and that he 
be accorded all lawful aid and protection. Urtetiqul v. 
D’Arcy, 9 Pet. 692, 699; 3 Hackworth, Digest of Interna¬ 
tional Law, 435-436. As such, it comes clearly withjin the 
discretionary control of the President over relations with 
foreign states ( United States v. Curti$s-Wright Corp., 299 
U.S. 304, 315-322; Chicago & Southern Air Lines v. Water¬ 
man Corp., 333 U.S. 103, 109-112), and the Secretary of 
State has always exercised the right to cancel at wjill the 
passports he has issued. 1 There was not even a la'wf upon 
the subject until 1856. Urtetiqui v. D’Arcy, supra; 3 
Moore, International Law Digest, 864. Prior to thatj pass¬ 
ports had been issued indiscriminately by governors of 
states and by other functionaries. To remedy this evasion 
of the control over foreign affairs by the national govern¬ 
ment, Congress in that year passed a statute which was 
intended, not to limit the powers of the Secretary, but to 
limit the issuance of passports to him alone. 3 Moore, 
International Law Digest, 862-864. So far as the Secre¬ 
tary’s power was concerned the statute was merely declara¬ 
tory. As amended, the statute now provides (22 ‘fJ.S.C. 
211 a): 

The Secretary of State may grant and issue pass¬ 
ports • • • under such rules as the President shall 
designate and prescribe for and on behalf of the United 
States, and no other person shall grant, issue, or yerifv 
such passports. 

Pursuant to his authority under that statute, and pursu¬ 
ant to his own inherent power over foreign affair^, the 
_ 

1 “The revocation of a passport in such a case does not result 
in loss of American citizenship, nor does it imply that the Depart¬ 
ment has doubt as to the status as a citizen of the United States of 
the individual concerned. It merely means that the Department 
no longer considers such individual is entitled while abroad to 
receive this protection of the United States.” 3 Hackworth, Digest 
of International Law, 470. 


President has specifically authorized the Secretary, in his 
discretion, to cancel issued passports. Executive Order 
7856, 3 Fed. Reg. 799, see Appendix, pp. 26-27. The perti¬ 
nent portion of the Presidents order has been codified in 
the Code of Federal Regulations as follows (22 C.F.R. 
51.75): 

The Secretary of State is authorized in his discre¬ 
tion to refuse to issue a passport, to restrict a passport 
for use only in certain countries, to withdraw or can¬ 
cel a passport already issued, and to withdraw a pass¬ 
port for the purpose of restricting its validity or use 
in certain countries. 

Furthermore, it is clear, as we shall shortly show, that 
Congress, in prohibiting exit from the country during war¬ 
time without a valid passport (22 U.S.C. 224), intended that 
the President have power to authorize cancellation of pass¬ 
ports, and indeed assumed that he already had that power 
inherently. 

We submit that it is abundantly clear that the Secretary 
did not exceed the bounds of his authority in cancelling 
appellant’s passport. 

b..As to Preventing Appellant From Leaving the United 
States. —It is even more clear that the Secretary of State 
acted within the bounds of his authority, if, as alleged, he 
took steps to prevent appellant from leaving the United 
States. For Congress has given the President blanket au¬ 
thority to prevent any citizen from leaving the country dur¬ 
ing the continuance of a wartime emergency, and the 
President has appropriately delegated that power to the 
Secretary. 

By sections 1 and 2 of the Act of May 22,1918, as amended 
June 21,1941, Congress has provided (22 U.S.C. 223, 224): 

When the United States is at war or during the 
existence of the national emergency proclaimed by the 
President on May 27,1941, • • • and the President 
shall find that the interests of the United States require 
that restrictions and prohibitions # * * be imposed 
upon the departure of persons from and their entry 
into the United States, and shall make public proclama¬ 
tion thereof, • • • it shall, except as otherwise pro¬ 
vided by the President, and subject to such limitations 
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and exceptions as the President may authorize and pre¬ 
scribe, be unlawful for any citizen of the United States 
to depart from or enter or attempt to depart from or 
enter the United States unless he bears a valid pass¬ 
port. (Emphasis supplied.) 

The legislative history of this act shows that it was pearly 
the intent of Congress to give the President absolute au¬ 
thority to prevent the departure of any citizen during the 
continuance of the emergency. 

By Proclamation No. 2487 (6 Fed. Reg. 2617, see note to 
50 U.S.C. App. 1, and see Appendix p. 27) the President 
on May 27, 1941, proclaimed the existence of an unlimi ted 
national emergency as a result of the war. 2 And by Procla¬ 
mation No. 2523 (6 Fed. Reg. 5821, see Appendix, pp. 28-30), 
issued November 14, 1941, found that it was necessary to 
impose restrictions upon entry into and departure from the 
country of all persons, and authorized the Secretary of 
State to prescribe rules and regulations. Pursuant Ijo this 
delegated authority, the Secretary promulgated the fallow¬ 
ing regulations (22 C.F.R., part 53, see Appendix, pp. 31- 
34): 

§53.1. Limitations upon travel. No citizen bf the 
United States ,#i shall depart from **• the United 
States • • • unless he bears a valid passport * * • 
or unless he comes within one of the exception^ pre¬ 
scribed in §§ 53.2 and 53.3. * • • 

§53.5. Prevention of departure from or entry into 
the United States, (a) Nothing in this part shall be 
construed as prohibiting the Secretary * * •! from 
preventing the departure from • * • the United 
States, • * * of a citizen * * * unless he bears a 
passport, • • • notwithstanding the fact that he may 
be destined for * * * a place outside any such terri¬ 
tory of the United States for which a valid passport 
is not required under the regulations in this part. 

• • • • • 

i 

§ 53.8. Discretional exercise of authority in passport 
matters. Nothing in this part shall be construed to 

2 See also Proclamation No. 2914 (15 Fed. Reg. 9029, see note to 
50 U.S.C. App. 1) by which President Truman on December 16, 
1950, proclaimed the existence of a national emergency as the result 
of the events in Korea. 


prevent the Secretary of State from exercising the dis¬ 
cretion resting in him to refuse to issue a passport, 
to restrict its nse to certain countries, to withdraw or 
cancel a passport already issued, or to withdraw a 
passport for the purpose of restricting its validity or 
use to certain countries. 

• • • • , • 

There can be no doubt, in view of these proclamations 
and regulations, that the President and the Secretary con¬ 
strued the statute as conferring an absolute authority to 
prevent the departure of a citizen during wartime, and as 
either conferring, or assuming in the Secretary, an abso¬ 
lute authority to cancel all outstanding passports. As we 
have already noted, the legislative history 3 of the statute 
shows that this was the intent of Congress. 

The statute was adopted as a war measure. 4 The object 
was to prevent the transfer of important military informa¬ 
tion to Germany by renegade Americans and by neutrals in 
the employ of Germany. House Report No. 485, 65 Cong., 
2nd Sess.; 56 Cong. Rec. 6029, 6192, 6194. During the de¬ 
bates the managers of the bill, Representative Flood and 
Senator Shields, insisted repeatedly that there must be no 
exceptions and that the matter must be entrusted to the 
absolute discretion of the President. 5 Some members were 

3 56 Cong. Rec. 5969-5970, 6017, 6029-6032, 6061-6068, 6082, 
6191-6195, 6235, 6246-6248; House Report No. 485, 65th Cong., 
2nd Sess. 

4 The following passage from the debate in the House is typical 
(56 Cong. Rec. 6066): 

Mr. Flood. It has not only received the President’s ap¬ 
proval, but he has telephoned to Members of this House and 
advocated its immediate passage. 

Mr. Miller of Washington. As a war measure? 

Mr. Flood. As a war measure. 

See also 56 Cong. Rec. 6030, 6192; and see United States ex rel. 
Knaufi v. Shaughnessy, 338 U.S. 537, 546; Felich v. Meier , 23 F. 
2d 185 (CA. 10). 

5 See, for instance, the following passage from the debate in the 
House (56 Cong. Rec. 6030): 

Mr. Moore of Pennsylvania. Suppose I wanted to go on 
the Canadian side of Niagara Falls, or suppose I, as an 
American citizen, wanted to cross the Mexican border, for 
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fearful that our relations with Canada might-be harmed 
and desired a specific exception of the Canadian border, 
but the managers urged that all be left to the discretion of 
the President and argued that any exceptions would ren¬ 
der the act abortive. 56 Cong. Rec. 6029-6032, 6062, 6066, 
6192-6195, 6246-6248. Others pointed out that the bill might 
work a fearful hardship on citizens who happened to be 
abroad when it became effective, since their passports could 
be cancelled without a hearing and without due process, 
and they would thus be effectively exiled without a chance 
to present their side of the matter. Again the managers 
insisted that Congress should make no exception in it$ broad 
grant of power, but should rely upon the discretion! of the 
President and the departments involved. 56 Cong. Rec. 
6063-6065, 6066. Finally, it is at least significant that, 
whereas the House amended the original draft of the bill 
to provide that the rules and regulations adopted iby the 
President must be “reasonable”, this language was 
dropped by the Senate and does not appear in the present 

sightseeing or for other purposes, as a good many Americans 
do, would I first have to apply for a passport under this pro¬ 
vision? . 

Mr. Flood. I think under this provision and the regulations 
that would he 'promulgated under it by the President, if the 
gentleman wanted to cross the Mexican border he would have 
to get a passport; if he wanted to cross the Canadian border, 
I think that the regulations would he such that the gentleman 
could cross without a passport. 

Mr. Moore of Pennsylvania. Well, then, the matted is left 
open so that the President has discretion to say who shall or 
who shall not have passports? j 

Mr. Flood. That is the purpose of the law. | 

(Emphasis supplied.) . | 

And see the following statement by Mr. Flood (56 Cohg. Rec. 
6067): | . 

The power vested in the President by this bill is brijad and 
comprehensive, but it is essential to meet the situation that 
the Executive should have wide discretion and wide authority 
of action. No one can foresee the different means which may 
be adopted by the German Government and its allies tp secure 
military information or spread propaganda and discontent. 
It is obviously impracticable to appeal to Congress for; legisla¬ 
tion for each new emergency. Swift executive action is the 
only effective remedy for such a situation. 


act. 56 Cong. Bee. 6029, 6067, 6248.. 'With considerable 
misgivings* as to the wisdom of conceding such a large 
measure of power to the President, Congress passed the 
act. 

Aside from the validity of the statutes, we submit that 
it is clear, in view of the above, that the Secretary of State 
acted within the scope of his statutory authority in can¬ 
celling appellant’s passport and in issuing instructions that 
he be prevented from going abroad. The statutes give 
him, through the President, that power. We turn, then, 
to the question of constitutionality. 

2. The Constitutionality of the Statutory Basis for'the 
Secretary’s Authority Cannot Be Challenged in the Pres¬ 
ent Appeal. —The complaint alleged that the statutes, ex¬ 
ecutive orders and regulations upon which the Secretary 
relied were unconstitutional, if so construed as to confer 
upon the Secretary the authority to cancel appellant’s pass¬ 
port without a hearing and to compel him to remain within 
the United States (J.A. 10). The complaint then, in ef-' 
feet, sought an injunction restraining the enforcement of 
these statutes, orders and regulations against appellant 
(JA. 11-12). But it is obvious that the trial judge had 
no jurisdiction to grant such an injunction if there is a sub¬ 
stantial constitutional question. For where an injunction 
is asked against the operation of an Act of Congress upon 
a substantial claim of unconstitutionality the trial judge 
cannot pass on the matter himself, and he has no choice but 
to refer the case to the chief judge of the circuit for ap¬ 
pointment of a three-judge court. 6 7 

If the trial judge decides the case himself where a three- 

6 See the statement of Senator Townsend (56 Cong. Rec. 6246): 

Regretting as I do that it is necessary to enact any such 
legislation, which may be abused and which we may have 
cause to regret if it shall be abused, nevertheless I feel that 
I cannot consistently oppose the measure. 

7 28 U.S.C. 2282 provides (and see also 28 U.S.C. 2284): 

An interlocutory or permanent injunction restraining the 
enforcement, operation or execution of any Act of Congress for 
repugnance to the Constitution of the United States shall not 
be granted by any district court or judge thereof unless the 
application therefor is heard and determined by a district court 
of three judges under section 2284 of this title. 
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judge court was proper, there is no remedy by appeal to 
this Court. The only remedy is by mandamus in the Su¬ 
preme Court. Stratton v. St. Louis S.W. Ry., 282 uiS. 10, 
15-16; Ex parte Bransford, 310 U.S. 354; Ex parte Cog- 

dell, -U.S.-, 20 Law Week 4050, decided December 

11, 1951; United States ex rel. McCann v. McGrath, Misc. 
Nos. 235 and 246, dismissed for lack of jurisdiction Jtkly 26, 
1950. Consequently, if there were a substantial question 
as to the constitutional validity of the statutes upon [which 
the Secretary relied, it would seem that this Court should 
dismiss the appeal. 

On the other hand, as we have already indicated (supra, 
p. 9) and as we shall endeavor to demonstrate below 
(infra, pp. 15-25), the President has clearly an inherent 
constitutional authority, independent of Congress and 
derived from his plenary power over foreign affair^ and 
matters of military security, to revoke passports apd to 
close the borders during wartime. If this is so, then there 
can be no substantial constitutional question as to the valid¬ 
ity of the statutes. When there is no such question the 
trial judge may dispose of the issue without a three-judge 
ourt, and this Court may properly affirm the judgment. 
Jomeson <fb Co. v. Morgenthau, 307 U.S. 171,172. 

In view of the foregoing we submit that the district court 
o >rrectly dismissed the complaint. This was a suit against 
tlie United States, since the Secretary of State acted vjvithin 
the bounds of his authority, and since the constitutionality 
o: the statutes under which he acted is clear, or atj least 
cannot be challenged in the present appeal. There was 
no consent to the suit and the trial court lacked jurisdic¬ 
tion to entertain it. 

I 

B. The Actions of Which Appellant Complains are Wholly 
Committed to the Discretion of the Secretary of State, 
and are Judicially Non-Reviewdble. 

I • 

_____ i 

1. When a Passport Is Cancelled in the Exercise of the 
President’s Discretionary Power Over Foreign Affairs, 
the Action Is N on-Reviewdble. 

A passport is, as has already been noted, a political docu¬ 
ment. Urtetiqvi v. D’Arcy, 9 Pet. 692, 699. In peace times 
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it is not, in any sense, a license to travel beyond the terri¬ 
tories of the United States. Any citizen may at any time 
freely cross the border, and a passport, though useful in 
proving identity, need not necessarily be shown either on 
departure or on arrival. Hence, though there may be a con¬ 
stitutional right to travel abroad in time of peace, there is 
no correlative 1 ‘right’’ to issuance or retention of a pass¬ 
port. The passport is primarily and essentially a political 
document, addressed by the political authorities of this 
country to the political authorities of other states, asking 
that the bearer be recognized as an American citizen and 
permitted to pass safely and freely. Urtetiqui v. D’Arcy, 
stvpra. It is, in reality, simply a leter of introduction, from 
one friendly sovereign to another, requesting that the bearer 
be treated as befits a citizen of a friendly state. Clearly, 
then, the issuance, use, and revocation of passports is, in 
peace time, a matter which is inseparable from our national 
relations with foreign states. 

The conduct of foreign affairs is committed, under the 
Constitution, to the President alone. United States v. Cur- 
tiss-Wright Corp 299 U.S. 304, 315-322; Chicago & South¬ 
ern Airlines v. Waterman Corp., 333 U.S. 103, 109. He is 
the “sole organ of the federal government in the field of 
international relations.” 299 U.S. at 320. And while it 
is true that this power, like every other governmental 
power, must be exercised in subordination to the applica¬ 
ble provisions of the Constitution, it is nevertheless quite 
apparent that in the international field there must be ac¬ 
corded to the President a breadth of discretion which would 
never be admissible in purely domestic affairs. 299 U.S. 
at 320. The very nature of foreign negotiations requires 
caution and secrecy, and the premature revelation of the 
President’s acts or his motives may ruin in an hour the re¬ 
sults of years of laborious diplomacy. 299 U.S. at 319-322. 
“The form of the President’s action—or, indeed, whether 
he shall act at all—may well depend, among other things, 
upon the nature of the confidential information which he 
has or may thereafter receive, or upon the effect which his 
action may have upon our foreign relations.” 299 U.S. 



at 321. His actions in this field must, therefore, be very 
largely discretionary. L 

Furthermore, the discretion of the Executive in his man¬ 
agement of our relations with other states has always been 
held to be beyond the purview of judicial review. Thus, 
where the President, without a hearing and without giving 
reasons for his action, refused to permit an airline ito en¬ 
gage in overseas transportation, the Supreme Court said 
(Chicago <S> Southern Airlines v. Waternum Corp., 333 TJ.S. 

103 at 111-112): f 

. 

The court below considered, and we think j quite 
rightly, that it could not review such provisions |of the 
order as resulted from Presidential direction. The 
President, both as Commander-in-Chief and as the Na¬ 
tion’s organ for foreign affairs, has available intelli¬ 
gence services whose reports are not and ought jnot to 
be published to the world. It would be intolerable that 
courts, without the relevant information, should re¬ 
view and perhaps nullify actions of the Executive taken 
on information properly held secret. Nor can jsourts 
sit in camera in order to be taken into executive con¬ 
fidences. But even if courts could require full disclo¬ 
sure, the very nature of executive decisions as tjo for¬ 
eign policy is political, not judicial. Such decisions are 
wholly confided by our Constitution to the political de¬ 
partments of the government, Executive and legis¬ 
lative. They are delicate, complex, and involve large 
elements of prophecy. They are and should be under¬ 
taken only by those directly rsponsible to the people 
whose welfare they advance or imperil. They are de¬ 
cisions of a kind for which the Judiciary has neither 
aptitude, facilities nor responsibility and which has 
long been held to belong in the domain of political 
power not subject to judicial intrusion or inquiry. 
Coleman v. Miller, 307 TJ.S. 433, 454; United States v. 
Curtiss-Wright Corp., 299 TJ.S. 304, 319-321; Oetjen 
v. Central Leather Co., 246 TJ.S. 297, 302. We therefore 
agree that whatever of this order emanates from the 
President is not susceptible of review by the Judicial 
Department. 

i 

We submit, therefore, that the issuance and revocation 
of passports, which is clearly a matter of foreign affairs and 


which iB admitted by all to be discretionary, 6 * 8 * is judicially 
non-reviewable. Certainly, if the President can, without 
interference by the courts, prohibit an American airline 
from expanding its business beyond the borders ( Chicago 
& Southern Air Lines v. Waterman Corp., supra), and if 
he can, with equal impunity, by simple proclamation make 
it a crime for a citizen of the United States to sell arms 
to parties to a conflict in which the United States is not in¬ 
volved ( United States v. Curtiss-Wright Corp., supra), then 
courts ought not risk the exposure of reasons for passport 
cancellation when such exposure will'inevitably in some 
cases put in jeopardy delicate foreign relations. If a pass¬ 
port were necessary in order to leave the confines of the 
United States, the question might be different. But, as we 
have seen, a citizen may in normal times travel abroad even 
though he has been denied a passport. The denial of the 
privilege of a passport does not prevent the exercise of the 
right of free travel® The question is a purely political one 
which the courts have always left to the discretion of the 
Executive. See Urtetiqui v. D’Arcy, supra, 9 Pet. at 699; 
3 Hackworth, Digest of International Law, 470. 10 

Appellant, however, insists (Br. 6,11) that the Supreme 
Court has sanctioned a review of the Secretary’s refusal of 
a passport in Perkins v. Elg, 307 U.S. 325. In that case 
the applicant was denied a passport on the ground that, 
upon the admitted facts and as a matter of law, she was not 
a citizen. The Secretary’s interpretation of the law was er¬ 
roneous, and Miss Elg was a citizen. An examination of the 

6 Miller v. Sinjen, 289 Fed. 388, 394 (CA. 8); 13 Ops. Att’y. 

Gen. 89, 92; 23 Ops. Att’y. Gen. 509, 511; 3 Hackworth, Digest of 
International Law, 466-470; 3 Moore, International Law Digest, 
919-923; and see Appellant’s Brief, pp. 10-11. 

•What restrictions foreign states may place upon entry into 
their territories is, of course, immaterial. If the Constitution 

guarantees freedom to travel abroad, it does so only to the extent 
that any American citizen is free to go out from American territory. 

10 A recent law review note, “Passport Denied,” 3 Stanford Law 
Review 312-324, suggests that the law ought to be changed. The 
note, however, treats the passport as a license to travel, and fails 
to give adequate consideration to the power of the Executive in 
foreign affairs and military matters. 
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briefs filed in the Supreme Court reveals that MissiElg 
argued there that mandamus would lie against the Secre¬ 
tary under the familiar rule that, in a matter committed to 
his discretion, he had failed to exercise that discretion, but 
had considered himself bound by an erroneous interpreta¬ 
tion of the law. The Supreme Court pointed out thfe error, 
but, although both injunctive and declaratory relief had 
been asked, it included the Secretary of State in the de¬ 
claratory provision of the decree only, and gave this ex- 
" planation of its action (307 U.S. at 350): 

The decree in that sense would in no way interfere 
with the exercise of the Secretary's discretion with 
- respect to the issue of a passport but would simply 
preclude the denial of a passport on the sole ground 
that Miss Elg had lost her American citizenship. (Em¬ 
phasis supplied.) 

Here, however, it is clear upon the face of the complaint 
that the Secretary considered appellant’s case and exer¬ 
cised his discretion in cancelling the passport. It appears 
from the complaint that the Secretary acted as he did be¬ 
cause, in his judgment, appellant’s travel abroad jat this 
time would be contrary to the national interest; 11 because 
he disapproved of the political ideas previously expressed 
abroad by appellant, and disapproved of appellant fs asso¬ 
ciation abroad with persons of a similar political bent; and, 
further, because appellant is recognized as a spokesman for 

11 This is an answer with which Congress itself must frequently 
be satisfied in matters pertaining to foreign affairs. It has been 
said: 

The marked difference between foreign affairs and domestic 
affairs in this respect is recognized by both houses of Congress 
in the very form of their requisitions for information from the 
executive departments. In the case of every department except 
the Department of State, the resolution directs the official to 
furnish the information. In the case of the State Department, 
dealing with foreign affairs, the President is requested to 
furnish the information "if not incompatible with thp public 
interest.” A statement that to furnish the information is not 
compatible with the public interest rarely if ever, is questioned. 
(United States v. Curtiss-Wright Corp., supra, 299jU.S. at 
321; see also Chicago & Southern Air Lines v. Waterman Corp., 
swpra, 333 TLS.'at 111.) 


Negroes, for other minorities, and for the working classes 
{supra, pp. 3-4). Obviously the Secretary weighed and 
judged the facts. He did not, as in Elg, consider himself 
bound by a rule of law. It is true that the complaint also 
alleges that appellant is a loyal citizen whose political ac¬ 
tivities are guided by the Constitution. But the complaint 
is susceptible of the interpretation that the Secretary 
thought otherwise, that he had evidence which satisfied 
him that appellant was a dangerous anarchist, or that he 
was conspiring with citizens of one foreign nation to over¬ 
throw by force and violence the government of another. 
Surely, if this should happen to be the fact, the diplomatic 
relations of this country might be considerably embar¬ 
rassed if a court review of the Secretary’s action brought 
it to light. This case, therefore, presents, in our opinion, 
an excellent example of the soundness of the rule of law for 
which we contend, i.e., that the exercise of the Secretary’s 
discretion in matters involving foreign affairs is non-re- 
viewable. 12 

12 Even if the Secretary’s discretionary actions in this field were 
reviewable for abuse of discretion, appellant’s complaint does not 
allege facts amounting to an abuse, and consequently would fail 
to state a cause of action. The complaint does not allege that the 
passport was cancelled because appellant is a loyal American whose 
activities have been guided by the bounds of the Constitution, 
or that it was cancelled solely because he is a recognized spokesman 
among Negro Americans. It alleges that the passport was can¬ 
celled because the Secretary disapproved of appellant’s political 
activities and associations abroad, and certainly the Secretary 
would be acting properly in refusing a passport to appellant if he 
had good cause to believe him to be a dangerous anarchist—a pos¬ 
sibility which the complaint does not exclude. Furthermore, even 
if the complaint had alleged, which it does not, that the passport 
was cancelled solely because of appellant’s recognized status as a 
spokesman for large sections of Negro Americans, we submit that 
this would not amount to an abuse of discretion in view of appel¬ 
lant’s frank admission that he has been for years extremely active 
politically in behalf of the independence of the colonial peoples of 
Africa {supra, p. 2). Though this may be a highly laudable aim, 
the diplomatic embarrassment that could arise from the presence 
abroad of such a political meddler, travelling under the protection 
of an American passport, is easily imaginable. After all, “the 
President is the sole organ of the federal government in the field 
of international relations.” United States v. Cwrtiss-Wright Corp., 
supra, 299 U.S. at 320. 
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Finally, we are dealing here with a discretionary power 
over passports which has not only been vested in the 
President and his agent, the Secretary of State, tjy the 
Constitution, but which has also, as we have previously 
shown {supra, pp. 8-10), been specifically conferred! upon 
the Secretary by Congress. “We should hesitate loiig be¬ 
fore limiting or embarrassing such powers. 7 ’ Mackenzie v. 
Hare, 239 U.S. 299, 311, as quoted in United Stapes v. 
Curtiss-Wright Corp., supra, 299 U.S. at 319-322. 

We respectfully submit, therefore, that the Secretary’s 
discretionary action in cancelling and refusing to renew 
appellant’s passport is judicially non-reviewable. 

2. During Wartime, When a Citizen Is Prevented from 
Going Abroad in the Exercise of the President’s 
Discretionary Power Over Military Affairs, the Ac¬ 
tion Is Non-Reviewable . 

We said above that the question might be different if a 
passport became necessary for an American citizen toj leave 
the confines of the United States {supra, p. 18). When ap¬ 
pellant’s passport was cancelled, and when he began his suit 
to have it revalidated and renewed, the United States was 
still at war. 13 And during wartime a passport virtually 
serves the purpose of a license to travel abroad, for 22 
U.S.C. 224 forbids departure by a citizen without a pass¬ 
port after the President has issued an emergency proclama¬ 
tion, as he had done here {supra, p. 11). We address our¬ 
selves, therefore, to that different question. 

Whatever may be true in time of peace, a citizen Ws no 
constitutional right to travel abroad while the United 
States is at war. Just as the President exercises tmder 
his power over foreign affairs a non-reviewable discretion 
in cancelling passports, since no citizen has any constitu- 


18 The fact that actual hostilities had ceased was immaterial. 
The war continues until terminated by treaty, legislation or 
proclamation, and the war power of the Executive includes the 
power to remedy the evils that have arisen during the progrjess of 
hostilities. Ludecke v. Watkins, 335 U.S. 160, 166-170; Woods v. 
Miller, 333 U.S. 138; Fleming v. Mohawk Wrecking & Lumber Co., 
331 U.S. 111, 116; Hamilton v. Kentucky Distilleries Co., 251 U.S. 
146, 167. 
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tional right to a passport, so also the President in the 
exercise of his war powers has absolute discretion to pre¬ 
vent any citizen from leaving the country during a war, for 
here again no citizen has a constitutional right to travel 
abroad at such a time. 

While war does not at once and everywhere suspend all 
constitutional rights, there can be no doubt that some con¬ 
stitutional rights are suspended. 14 The Supreme Court has 
said: 


But hardships are part of war, and war is an aggre¬ 
gation of hardships. All citizens alike, both in and out 
of uniform, feel the impact of war in greater or lesser 
measure. Citizenship has its responsibilities as well 
as its privileges, and in time of war the burden is 
always heavier. Compulsory exclusion of large groups 
of citizens from their homes, except under circum¬ 
stances of direct emergency or peril is inconsistent 
with our basic governmental institutions. But when 
under conditions of modern warfare our shores are 
threatened by hostile forces, the power to protect must 


14 Thus an American citizen who becomes an enemy belligerent 
may be tried without a jury when charged with violating the laws 
of war (Ex parte Quinn, 317 U.S. 1); a curfew may be enforced 
against American citizens within the United States ( Hirabayashi 
v. United States, 320 U.S. 81); American citizens may be excluded 
from, and forbidden to return to, large areas of the country 
(Korematsu v. United States, 323 U.S. 214); and an alien enemy, 
resident in the United States for long years, may be expelled from 
the country without a hearing, though this would in normal times 
be a violation of due process (Ludecke v. Watkins, 335 U.S. 160). 
‘‘To the end that war may not result in defeat, freedom of speech 
may by act of Congress, be purtailed or denied, so that the morale 
of the people and the spirit of the army may not be broken by 
seditious utterances; freedom of the press curtailed to preserve our 
militaiy plans and movements from the knowledge of the enemy; 
deserters and spies put to death without indictment or trial by jury; 
ships and supplies requisitioned; property of alien enemies, thereto¬ 
fore under the protection of the Constitution, seized without 
process and converted to the public use without compensation and 
without due process of law in the ordinary sense of that term; 
prices of food and other necessities of life fixed or regulated; rail¬ 
ways taken over and operated by the government; and other 
drastic powers, wholly inadmissible in time of peace, exercised to 
meet the emergencies of war.” United States v. Macintosh, 283 
UB. 605, 622. 
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1)6 commensurate with the threatened danger. (Kore- 
matsu v. United States, 323 U.S. 214, 219-220.) 

The one right which is most surely and under all circum¬ 
stances suspended during wartime is the right to trade and 
communicate with members of the enemy nation, absent a 
license by the President. The suspension of this right 
springs from the very nature of war and political govern¬ 
ment. The power to suspend this right, like the power to 
declare and wage a war, is inherent in the federal govern¬ 
ment, and does not depend upon the affirmative grafts of 
the Constitution. Cf. United States v. Curtiss-Wright Corp., 
swpra, 299 U.S. at 318. It has always been recognized at 
common law, 15 and has been codified in the Trading with the 
Enemy Act, 50 U.S.C. App. 1 et seq . 

Now, it is obviously impossible for a government toi pre¬ 
vent intercourse between its own citizens and enemy agents 
if citizens retain their peacetime right freely to com^ and 
freely to go across the border. We repeat —“the poidpr to 
protect must he commensurate with the threatened danger ” 
The only effective, the only “commensurate”, measure is 
suspension of the right of foreign travel. 1 * Under the con¬ 
ditions of modern warfare, with transportation approach¬ 
ing the speed of sound and communication as swift as 
light, with warfare by psychology and propaganda, j with 
minutely organized systems for the gathering of intelli¬ 
gence, no nation could possibly prevent communication with 
the enemy without closing its borders. Nor is it the Rene¬ 
gade and the subversive alone that must be guarded against. 

Even the most loyal American citizen may, if careless and 
— 

15 The Rapid , 8 Cranch 155; The Julia, 8 Cranch 181; Hamilton 
v. DUlin, 21 Wallace 73; McNair, Legal Effects of War (Cam¬ 
bridge, 1944), pp. 170-174; 3 Wharton, International Imw Digest 
(2nd ed. 1887), pp. 238-245. 

10 “Duty of a citizen when war breaks out, if it be a foreign 
war and he is abroad, is to return without delay; and if itibe a 
civil war, and he is a resident in a rebellious section, he should 
leave it as soon as practicable and adhere to the regular established 
government.” The William Bagaley v. United States, 5 Wallace 
377, 408. Though the language used is broader than the case 
required, we submit that it is an accurate statement of the law 
on this point. 


indiscreet, cause irreparable damage. It has been said re¬ 
peatedly that the power of the federal government to wage 
war is “the power to wage war successfully.” Hirabayashi 
v. United States, 320 U.S. 81, 93. We submit that this is 
clearly a case in which the right of the individual citizen 
must temporarily be sacrificed to the duty of the national 
government to take steps commensurate with the danger 
to the public welfare. 17 

Since, then, the very outbreak of a war ipsa facto sus¬ 
pends the right of a citizen to leave the country, the Presi¬ 
dent, in the exercise of his constitutional right to wage the 
war which Congress had declared (Ex parte Quirin, 317 U.S. 
1, 26), may in his discretion prevent any individual citizen 
from leaving the country. 18 And certainly that discretion 
should not be reviewed, first, because the refusal of per¬ 
mission is not the denial of a right, and second, because 
of the danger involved in such review, for 

• • • he, not Congress [or the courts], has the better 
opportunity of knowing the conditions which prevail 
in foreign countries, and especially is this true in time 
of war. He has his confidential sources of information. 
He has his agents in the form of diplomatic, consular 
and other officials. Secrecy in respect of information 
gathered by them may be highly necessary, and the 
premature disclosure of it productive of harmful re¬ 
sults. (United States v. Curtiss-Wright Corp., supra, 
299 U.S. at 320.) 


17 Compare the. analogous right of the federal government to 
prevent the export of goods during a war. “The right of the 
United States to control the exportation or the ‘taking out’, or the 
‘carrying out’ of the United States goods, stores, or materials of 
its own and the exportation or carrying out of which it regards as 
inimical to its interest, is undoubted.” Royal Holland Lloyd v. 
United States, 73 Ct. Cls. 722, 742; J. S. Zachariessen & Co., 94 
Ct. Cls. 315, 341; United States v. Rosenberg, 150 F. 2d 788, 780 
(CA. 2), cert. den. 66 S. Ct. 90; United States v. Bareno, 50 F. 
Supp. 520, 523-525 (D. Md.). 

18 Upon the outbreak of the first World War the President exer¬ 
cised this power independently of Congress by issuing regulations 
prohibiting the departure of citizens, even before Congress had 
passed the act which became 22 U.S.C. 224. See 1 Hyde, Inter¬ 
national Law, p. 702. 
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Furthermore, the matter is inextricably enmeshed with 
the President’s power over foreign affairs, which are apt to 
grow increasingly delicate during a war, and which ejhould 
be left then, much more even than in normal times, to the 
exclusive discretion of the Executive. Finally, as we have 
already shown {supra, pp. 12-14), Congress in enacting 22 
U.S. 224 intended to give the President an absolute power 
to prevent citizens from crossing the border, and where 
Congress has specifically authorized the President tb pro¬ 
ceed in a field peculiarly committed to the care of the politi¬ 
cal branches of the government the courts should hesitate 
long before interfering. United States v. Curtiss-Wright 
Corp, supra , 299 U.S. at 322; Eirabayashi v. United States, 
supra, 320 U.S. at 93. See also the construction of the 
same statute, in so far as it concerned exclusion of Aliens, 
in United States ex rel. Knmiff v. Shaughnessy , 33$ U.S. 
537. 

CONCLUSION 

We respectfully submit that the District Court correctly 
ruled that it lacked jurisdiction and that the judgment 
should be affirmed. 

Charles M. Irelan 

United States Attorney 

Ross O’Donoghue 

Joseph M. Howard 

Assistant United States Attorneys 



Executive Obdebs, Executive Pboclamations, and Regula¬ 
tions Pertaining to the Issuance and Cancellation op 
Passpobts 

I 

Peace Time Regulations 

To implement the provisions of 28 U.S.C. 211 a, the 
President issued Executive Order 7856 (3 Fed. Reg. 681) 
which has been codified in Title 22 of the Code of Federal 
Regulations (1949 ed.), Part 51. The pertinent provisions 
are: 

§ 51.1. Authority to issue passports. Only the Sec¬ 
retary of State may grant and issue passports in the 
United States. 

§ 51.27. [Amendment] By Department of State or its 
passport agents. Passports may be amended in the 
United States by the Department of State or any of 
the passport agents of the Department of State. 

§ 51.35. Original period of validity 2 years. The 
original period of possible validity of a passport is 
restricted to 2 years: Provided, That the passport may 
be renewed for a period of not more than 2 additional 
years under regulations prescribed by the Secretary 
of State: And provided further, That the Secretary of 
State may restrict the original or renewal period of 
a passport to less than 2 years. (See 47 Stat. 157; 
22 U.S.C. 217a.) 

§ 51.36. Renewal; documentary evidence concerning 
object of applicant’s journey. The Secretary of State 
may in his discretion require an applicant for the re¬ 
newal of a passport to submit satisfactory documen¬ 
tary evidence of the object of his journey abroad. 

§ 51.75. Refusal to issue passport. The Secretary of 
State is authorized in his discretion to refuse to issue 
a passport, to restrict a passport for use only in certain 
countries, to restrict it against use in certain countries, 
to withdraw or cancel a passport already issued, and 
to withdraw a passport for the purpose of restricting 
its validity or use in certain countries. 

§ 51.76. Violation of passport restrictions. Should a 
person to whom a passport has been issued knowingly 
use or attempt to use it in violation of the conditions 
or restrictions contained therein or of the provisions 
of the rules in this part, the protection of the United 
States may be withdrawn from him while he continues 
to reside abroad. 
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§ 51.77. Secretary of State authorized to make pass¬ 
port regulations. The Secretary of State is authorized 
to make regulations on the subject of issuing, renewing, 
extending, amending, restricting, or withdrawing pass¬ 
ports additional to the rules in this part and not incon¬ 
sistent therewith. 

II 

Wartime Regulations 

After the outbreak of the war the President on May 27, 
1941, proclaimed the existence of an unlimited national 
emergency by issuing Proclamation No. 2487 (6 Fed. Reg. 
2617), the pertinent portions of which are: 

Whereas on September 8, 1939 because of the out¬ 
break of war in Europe a proclamation was Issued 
declaring a limited national emergency and directing “ 
measures 4 ‘for the purpose of strengthening bur na¬ 
tional defense within the limits of peacetime authoriza- 
tions ,, j 

Whereas a succession of events makes plain that the 
objectives of the Axis belligerents in such war are not 
confined to those avowed at its commencement, but in¬ 
clude overthrow throughout the world of existing 
democratic order, and a worldwide domination of peo¬ 
ples and economies through the destruction of all re¬ 
sistance on land and sea and in the air, and 

Whereas indifference on the part of the United 
States to the increasing menace would be perilous, and 
common prudence requires that for the security iof this 
nation and of this hemisphere we should pass from 
peacetime authorizations of military strength to such 
a basis as will enable us to cope instantly and deci¬ 
sively with any attempt at hostile encirclement of this 
hemisphere, or the establishment of any base for ag¬ 
gression against it, as well as to repel the threat of 
predatory incursion by foreign agents into our terri¬ 
tory and society, 

Now, therefore, I, Franklin D. Roosevelt, ! Presi¬ 
dent of the United States of America, do proclaim that 
an unlimited national emergency confronts this coun¬ 
try, which requires that its military, naval, air, and 
civilian defenses be put on the basis of readiiiess to 
repel any and all acts or threats of aggression directed 
toward any part of the Western Hemisphere. 

i • 
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On November 14,1941, the President issned Proclamation 
No. 2523 (6 Fed. Beg. 5821) by which he provided for re¬ 
strictions npon the departure of persons from and their 
entry into the United States during the continuance of the 
war. The pertinent parts of this proclamation are: 

Whereas the act of Congress approved on May 22, 
1918 (40 Stat. 559), as amended by the act of Congress 
approved on June 21,1941 (Public Law 114, 77th Cong., 
chap. 210,1st sess., 55 Stat. 252) vests in me to impose 
restrictions and prohibitions in addition to those other¬ 
wise provided by law upon the departure of persons 
from and their entry into the United States when the 
United States is at war, or during the existence of the 
national emergency proclaimed by the President on 
May 27, 1941, or, as to aliens, whenever there exists 
a state of war between or among two or more states, 
and when I find that the interests of the United States 
so require; and 

Whereas the national emergency proclaimed by me 
on May 27,1941 is still existing; and 

Whereas there unhappily exists a state of war be¬ 
tween or among two or more states and open hostili¬ 
ties engage a large part of the Eastern Hemisphere; 
and 

Whereas the exigencies of the present international 
situation and of the national defense require that re¬ 
strictions and prohibitions, in addition to those other¬ 
wise provided by law, be imposed upon the departure 
of persons from and their entry into the United States, 
including the Panama Canal Zone, the Commonwealth 
of the Philippines, and all territory and waters, con¬ 
tinental or insular, subject to the jurisdiction of the 
United States: 

Now, Therefore, I, Franklin D. Roosevelt, Presi¬ 
dent of the United States of America, acting under 
and by virtue of the authority vested in me as set forth 
above, do hereby find and publicly proclaim and declare 
that the interests of the United States require that 
restrictions and prohibitions, in addition to those other¬ 
wise provided by law, shall be imposed upon the de¬ 
parture of persons from and their entry into the United 
States, including the Panama Canal Zone, the Common¬ 
wealth of the Philippines, and all territory and waters, 
continental or insular, subject to the jurisdiction of 
the United States; and I make the following rules, 




29 


t 

i 

!' 

regulations, and orders which shall remain in force 
and effect until otherwise ordered by me: 

(1) After the effective date of the rules and regu¬ 
lations hereinafter authorized, no citizen of the tJnited 
States or person who owes allegiance to the United 
States shall depart from or enter, or attempt to depart 
from or enter, the United States, including the Panama 
Canal Zone, the Commonwealth of the Philippines, 
and all territory and waters, continental or insulajr, sub¬ 
ject to the jurisdiction of the United States, unless he 
bears a valid passport issued by the Secretary of State 
or, under his authority, by a diplomatic or consular 
officer of the United States, or the United Stated High 
Commissioner to the Philippine Islands, or the chief 
executive of Hawaii, of Puerto Rico, of the Virgin 
Islands, of American Samoa, or of Guam, or unless he 
comes within the provisions of such exceptions or ful¬ 
fils such conditions as may be prescribed in rules and 
regulations which the Secretary of State is hereby 
authorized to prescribe in execution of the rules; regu¬ 
lations, and orders herein prescribed. Seamen are in¬ 
cluded in the classes of persons to whom this paragraph 
applies. 

• • • • • j 

(7) Except as provided herein or by rules and regu¬ 
lations prescribed hereunder, the provisions of this 
proclamation and the rules and regulations issued in 
pursuance hereof shall be in addition to, and shall not 
be held to repeal, modify, suspend, or supersede any 
proclamation, rule, regulation, or order heretofore 
issued and now in effect under the general statutes re¬ 
lating to the immigration of aliens into the United 
States; and compliance with the provisions of this 
proclamation or of any rule or regulation which may 
hereafter be issued in pursuance of the act of May 22, 
1918, as amended by the act of June 21,1941, shall not 
be considered as exempting any individual from the 
duty of complying with the provisions of any Statute, 
proclamation, rule, regulation, or order heretofore is¬ 
sued and now in effect. 

(8) I direct all departments and agencies of the Gov¬ 
ernment to cooperate with the Secretary of State in 
the execution of his authority under this proclamation 
and any subsequent proclamation, rule, regulation, or 
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order promulgated in pursuance hereof. They shall 
upon request make available to the Secretary of State 
for that purpose the services of their respective officials 
and agents. I enjoin upon all officers of the United 
States charged with the execution of the laws thereof 
the utmost diligence in preventing violations of the 
act of May 22, 1918, as amended by the act of June 
21, 1941, and in bringing to trial and punishment any 
persons who shall have violated any provisions of such 
acts. 

Pursuant to his authority under the above proclamations 
the Secretary of State adopted regulations controlling the 
validation and issuance of passports during the war and 
the control of persons entering and leaving the United 
States during the war (22 C.F.E., 1949 ed., Parts 52-53). 
The pertinent regulations are: 

§52.1 Passport must be submitted to the Depart¬ 
ment of State. No passport heretofore issued shall be 
valid for use in traveling from the United States to 
any country in Europe unless it is submitted to the De^ 
partment of State for validation. 

§ 52.2 Documentary evidence concerning imperative¬ 
ness of proposed travel— (a) Travel for commercial 
purposes. Before the Department of State will vali¬ 
date any passport heretofore issued for use in any 
country in Europe, it will be necessary for the person 
to whom the passport was issued to submit documen¬ 
tary evidence concerning the imperativeness of his 
proposed travel. A person who desires to travel in 
Europe for commercial purposes must support his ap¬ 
plication for the validation of his passport or for the 
issue of a passport with a letter from the head of the 
firm in the interests of which he intends to go to Eu¬ 
rope. Such letter must state not only the names of the 
European countries which the applicant expects to 
visit and the objects of his visits thereto, but, in addi¬ 
tion, whether or not the applicant is a salaried employee 
of the firm concerned; and if so, how long he has been 
known to the firm and for what period of time he has 
been in its employ. If the applicant is going to Europe 
on a commission and not a salary basis, that fact also 
should be specifically stated. If the applicant for a 
passport is himself the head of the concern for which 
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he is going to Europe, he must submit a letter from 
another officer of the concern or a letter from the head 
of some other reputable concern who has had busi¬ 
ness transactions with the applicant and has knowledge 
of the business in which the applicant is engaged and 
the object and necessity of his proposed trip to Europe. 

(b) Purpose other than commercial business . An 
applicant who is going to Europe for any purpose other 
than commercial business must satisfy the Department 
of State that it is imperative that he go, and he must 
submit satisfactory documentary evidence substantiat¬ 
ing his statement concerning the imperativeness of 
his proposed trip. 

§ 52.7 Validity restricted to period necessary to ac¬ 
complish purpose. Hereafter when a passport is vali¬ 
dated for or issued for use in Europe, its validity shall 
be restricted to the period necessary to accomplish the 
purpose of the intended visit to Europe but in nb case 
beyond a period of 6 months. 

§ 52.8 Passports in possession of persons now resid¬ 
ing abroad. Passports in possession of personjs now 
residing abroad shall in due course be submitted to 
American consular officers for appropriate endorse¬ 
ment under special instructions to be sent to such offi¬ 
cers at a later date. i 

$ 53.1 Limitations upon travel. No citizen of the 
United States or person who owes allegiance to the 
United States shall depart from or enter into or at¬ 
tempt to depart from or enter into the continental 
United States, the Canal Zone, and all territories, con¬ 
tinental or insular, subject to the jurisdiction of the 
United States, unless he bears a valid passport which 
has been issued by or under authority of the Secretary 
of State and which, in the case of a person entering 
or attempting to enter any such territory, ha$ been 
verified by an American diplomatic or consular officer 
either in the foreign country from which he started 
his journey, or in the foreign country in which he was 
last present if such country is not the one from which 
he started his journey, or unless he comes within one 
of the exceptions prescribed in §§ 53.2 and 53.3. No fee 
shall be collected by a diplomatic or consular officer of 
the United States for or in connection with such verifi¬ 
cation. 
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- § 53.2 Exceptions to regulations in §53.1. No valid 
passport shall be required of a citizen of the United 
States or a person who owes allegiance to the United 

- States:^ ’ -: ‘; * 

.' (a) When traveling between the continental United 
States and the Territory of Hawaii, Puerto Kico, and 
the "Virgin Islands, or between any such places; or 

(b) When traveling between the United States and 
any country or territory in North, Central or South 
America or in any island adjacent thereto; Provided, 
That this exception shall not be applicable to any such 
person when traveling to or arriving from a place 
outside the United States via any country or terri¬ 
tory in North, Central or South America or in any 
island adjacent thereto, for which a valid passport 

, is required under §§ 53.1-53.9; or 

(c) When departing from or entering the United 
States in pursuit of the vocation of seaman; or 

(d) When departing from or entering into the United 
States as an officer or member of the enlisted personnel 
of the United States Army or the United States Navy 
on a vessel operated by the United States Army or the 
United States Navy; or 

(e) When traveling as a member of the armed forces 
of the United States or a civil employee of the War or 
Navy Departments between the continental United 
States, the Canal Zone, and all territories, continental 
or insular, subject to the jurisdiction of the United 
States, and any foreign country or territory for which 
a valid passport is required under the regulations in 
this part: Provided, That he is in possession of a docu¬ 
ment of identification issued for such purposes by the 
W<>r or Navy Departments; or 

t ) When specifically authorized by the Secretary 
of State, through the appropriate official channels, to 
depart from or enter into the continental United States, 
the Canal Zone, and all territories, continental or insu¬ 
lar, subject to the jurisdiction of the United States. 

§53.3. Exceptions to §53JL concerning verification 
of passports. No verification of passport shall be re¬ 
quired of a citizen of the United States, or a person 
who owes allegiance to the United States: 

(a) When returning to the United States from a 
foreign country where he had gone in pursuance of the 
provisions of a contract with the Departments of the 


Army or Navy on a matter vital to war effort if I he is 
in possession of evidence of having, been so engaged 
and has a valid passport; or 

(b) When returning to the United States from a 
foreign country as a member of the flying staff, operat¬ 
ing personnel, or crew on board an arriving aircraft 
which is under lease to or contract with the Govern¬ 
ment of the United States or on board an American 
aircraft which is engaged in commercial air-traiisport 
service for the carriage of goods, passengers, or mail 
between the territory of the United States and a foreign 
country. 

§53.5. Prevention of departure from or entry info the 
United States, (a) Nothing in this part shall be con¬ 
strued as prohibiting the Secretary of State or his rep¬ 
resentative at a port in the United States from pre¬ 
venting the departure from or entry into the Ignited 
States, including the Canal Zone and all territories, 
continental or insular, subject to the jurisdiction of 
the United States, of a citizen of the United States or 
a person who owes allegiance to the United States 
unless he bears a passport, card of identification, or 
other document of identity issued by or under author¬ 
ity of the Secretary of State, notwithstanding the fact 
that he may be destined for or arriving from a place 
outside any such territory of the United States for 
which a valid passport is not required under the! regu¬ 
lations in this part. 

(b) Nor shall anything in the regulations ip this 
part be construed as prohibiting the Secretary of I State 
or his representative at a port in the United States 
from preventing temporarily the departure from or 
entry into the United States, including the Canal Zone 
and all territories, continental or insular, subject to 
the jurisdiction of the United States, of a citizen of 
the United States or a person who owes allegiance 
to the United States, notwithstanding the fact that 
such person may bear a valid passport, card of iden¬ 
tification, or other document of identity issued |by or 
under authority of the Secretary of State or be destined 
for or arriving from a place outside any such terri¬ 
tory of the United States for which a valid passport 
is not required under the regulations in this part. 

§ 53.8. Discretional exercise of authority in passport 
matters . Nothing in this part shall be construed to 


prevent the Secretary of State from exercising the 
discretion resting in him to refuse to issue a passport, 
to restrict its nse to certain countries, to withdraw or 
cancel a passport already issued, or to withdraw a 
passport for the purpose of restricting its validity or 
use in certain countries. 
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